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A. IDENTITY OF PETITIONER

Comes Now, Jeffrey Scott Ziegler , asks this court to accept review of

the decision or part of the decision designated in part B of this motion.

B. CITATION TO COURT OF APPEALS DECISION

Petitioner seeks review of the decision of the Court of appeals in case:

It statedpg.1 Facts:...three sentence hearings (Ziegler was never remanded

as per 2007 Unpublished QOpinitn=-Judgment and Sentence Correction) pg.2 Analysis
€rR Transfer of Motions(Ziegler arques errors in trial court transferring 2010
Motion to Dismiss and 2012 Motion Objecting to Transfer to this court CrR 7.8(c)
{2)without notice and an opportunity to be heard.)Contrary to Court precedents
Court of Appeals stated: "we need not revisit this issue[s].Smith,144 Wn.App.
860,863(2008); Statement of Additition Grounds(SAG) pg.3 claims 1-5:"The first &

sixth claims have no merit, and we do not consider the other claims;we find no error.

a copy of that decision is attached to this motion as Appendix ;PJd.5(2)State Request for Reversal
"The State asks this court to reverse the trial court's denial of May 2012 motions &

remand for further proceedings[per]trial court
C. ISSUES PRESENTED FOR REVIEW orred in entering an oreder of dismissal..."[We]

determined...this opinion will not be printed."

To justify review, a COA decision must be in conflict with a Supreme Court
decision, RAP 13.4(b)(1), another COA, (b)(2), present a significant question of law

under a constitution, (b)(3), or involve an issue of substantial public interest, (b)(4).

Sentencing Issues/Invalid Judgment & Sentence

(1)in conflict with Labar, 128 Wn.app.343;115 p.3d 1038£2005) remand & appeal
(Wash.Ct.app.,Apr.17, 2007)"II.Out-Of-State Convictions Comparibility Analysis [4][5]
{14 We review a challenge to the classification of an out-of-state conviction de novo.
State v. McCorkle, 88 Wn.App. 485, 493, 945 P. 2d 736 (1997), aff' d, 137 Wn.2d 490, 973

N offend
B5 mrIMMM(m-r\mm
RCW 9.94A.360(3) (2000), recodified as RCW9.94A.525, LAWS of 2000, ch.28,§15;Cabrera,73

Wn.App.at 168-69.See also State v. Duke, 77 Wn.App.532, 535-36, 892 p.2d 120(1995)(for

%@Ymmmmmmmmaﬂm ed to rove
underlying conduct met statutory elements under Washington law).. The State bear§

Mﬁﬁ&shmg_ihe_chssmcatm_of_prlopout_oistate_cmsmte V. Mc-
Corkle, 137 Wn.2d 490, 495, 973 P.2d 461 (1999); ;Ford, 137 Wn.2d472,479/Morley, 134wn. 23588
MGMM%HWWNWW%) Th
The Supreme Court held that prlor conVJ.ctlons are sentence enhancements. .. ;Apprendi v
New 2 § .3d799(2001 ) cer
denied, 535U S. 996(2002) R:Lng V. Arlzona, 536U S. 584 1228 Ct. 2428 (2002)stat1ng."If a

State makes an increase in a defendant's punishment...that fact...mst be ford by JuryTde02.
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Sem:er:irg/InvalidJlr};rmtardSa'ﬂ:erre

in conflict wi e purchas-
ing, posses51ng, Or perusing pornograp ic ma erial wit ou prior approva Is—%gueh—abv

cause it leaves the definition of ' and/orcC
1ting ’ 39, 193P. 3d678(2008) & U S.Const. Amendment 1
) 1 1 1 i P hall sub-

Llrectlon of your community correct-
(2013 )violates Constitutiona
- e sc from bodily im iONS. o1 may no e v1e ed as a routine monitoring
tool subject only to the discretion of community custody officer. 172wn.App.606.
(4a)in conflict withState v. Land, Id. "mere possession of drug paraphernalia is

not a crime. (Citing sState V. Georde, 14() Wash.App. 906,918, 193F,. 3d693(J008)And prombit
1ng it does not serve as a monitoring function...Condition must be stricken because it
is not crime related.

(5a)1n COl'lfllCt w1th State V.

172Wn. .782..."The trlal court, not the [DOC]

9.94A.74(9)citing Blakely v.

Ty
5427 U0.5.295, Iz4b.Ut.4:)JI(AUU4)-S% also U.S.v Eﬁg%er 54%11 S.220,1258,CF. 738(2005) gimd
RCWO. . Tesults in a presumptive sentence 1S clearly excesswe...R&B.SZA. 0

(3)in conflict with In re...Carter, 172Wn.2d917,(2011)Actual Innocence Doctrine
Murray v. Carrier, 4770.S. at 496;Sawyer, 505, U.S. at 372, 348; Justice Black Once
said,"[It] is never too late for courts...to look straigh 1 screens
in order to prevent forfeiture of life or liberty in flagrant de iance of the Constit
ution.™ Brown v. Allen, 3440.S.443, 554, 73S,.Ct.397(1 nstituti
70-71T(quoting Smith v, Murray,477U0.S.527

4
538-39,1065.CE.26671(1986)Unlawfully restraining someone for the remainder of his life
or Mer TiTe tnder a persistent offélﬁer sentence would represent a manifest injustice
necessitating that we look through procedural screens such as the timebar to prevent
a forfeiture of Iiberty."” See Mathew Mattingly, actually less guilty:the extension of

the Actual Innocence Doctrine(Exception) to the sentencing phase of non-capital cases

93 Ky.L.d. 544-46(2004

- (4)in Oonfllct with RCW9,94A,.701(9) "[ Tlhe_te_nns_of_commam_custodg_specﬁled

by this section shall be reduced by the court whenever an offender standard range term
Of confinement in combination with the term ol community custody exceeds the statutor

maximum ror the crime... otate v. Zavala—Reynoso, 12/wn.App.119,110P. 7 005
;In re Davis, -App.

State V. Hardesty, 129 Wn 24303, 315 915P 2d1080{1996)
D. STATEMENT OF THE CASE State v. Broadway, 129Wn.2d118,942P.2d363(1997)

State v. Bepple, 85Wn.2d378,380,535P.2d813(1975)

See at&bmelwed Motion Objecting to Transfer
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED under RAP 13.4(b)

See AdEmeed Motion Statement OFAdditional Grounds for Review
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F. CONCLUSION
See askaaked Motion to Dismiss for Speedy Trial Violations, et al.

I, Jeffrey Scott Ziegler, do hereby state that all things in these brief(s)
are true and correct to the best of my ability under the laws and statutes of the

State of Washington and the United States of America under punishment of perjury.

P T 7 L// <
Print name: Jeffrey Scott Ziegler

DOC # 886970

Stafford Creek Correction Center, Unit:H3-A-75-L
191 Constantine Way
Aberdeen, Washington 98520
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TO: CLARK COUNTY PRESIDING JUDGE

P.0. Box 5000, Franklin Center
Vancouver, Washington
98666—-5000

CLARK COUNTY PROSECUTOR'S OFFICE
Mr, Kimberly Farr — Deputv Prosecutor
P.0.Box 5000,1013 Franklin

vancouver, wWedtington 98666 - Daw

CLARK COUNTY SUPERIOR COURT CLERK
1200 Franklin St., First Floor

P. 0. Box 5000

Vancouver, Washington 986665000

AT L0
- ) v d A s Ny

LI 8 Vv 31833

%¥¥310

CLARK COUNTY TRIAL JUDGE 5
Honorable Judge Diane Woolard I
P.0.Box 5000.1200 Franklin o

e --
OOAL, ”

Vancouver, Wasidinston 556565

FROM: JEFFREY SCOTT ZIKGLER
ATRWAY HEIGHTS CORRECTION CENTER

P.0. BOX 2049
ATRWAY HEIGHTS, WA 99001

RE: MOTION TO DISMISS PURSUANT TO CrR 3.3(h); and CrR 8.3(b)
TO ALL NAMED PARTIES ABOVE: OCTOBER 29, 2010

Enclosed please find the Notice/Motion/Memorandum/Affidavit w/
attachments that I have prepared for resolution by the Superior Court. I do want
to make it clear that I feel my trial judge will not be impartial to me and I
am requesting that this Superior Court's presiding judge hear this motion.

Due to the irregularities in the proceedings, I feel it is very
important that this mater receive this Court's utmost and urgent attention. The
interests of justice so require it and nunc pro tunc orders to remedy these very
irregularities which deprived the defendant of several personal rights where the
ending result was prejudice which cannot be isolated.

Also, note that I would like the presiding judge to know that I have
not prepared a proposed order due to the gravity and nature of the motion contents,
therefore I felt it would be better to leave this order up to the individual judge
assigned to entertain this motion on the merits.

Please note the motion for the date on the note for docket and enter
an order of transport so I may be present during the hearing.

Jetfrey S. Ziegler-pro se
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STATE OF WASHINGTON,

No. 05-1-01088-6

Plaintiff,

NOTICE OF MOTION AND MOTION TO
DISMISS INFORMATION FOR IRREGULARITIES
IN THE PROCEEDINGS DEPRIVING [EFENDANT
OF A SPEFDY TRIAL; MEMORANDUM (F FOINIH
AND AUTHORITIES IN SUPPORT THEREOEF';
AFFIDAVIT OF JEFEFREY S. ZIEGLER

VSs.
JEFFREY S. ZIEGLER,

Defendant.

et e b bed b ) e b e bt

TO: CLARK COUNTY SUPERIOR COURT CLERK; and
TO: CLARK COUNTY PROSECUTING ATTORNEY

PLEASE TAKE NOTICE that on Novenber 29, 2010 at the hour of 9:00
am, or as soon thereafter as counsel can be heard, Defendant Jeffrey S.
Ziegler, pro se, will move this Court to dismiss the information and said
subsequent convictions due to irregqularities in the proceedings preventing
the Defendant from receiving a: (a) proper and timely probable cause hearing
{b) a timely arraignment hearing; and (c) a speedy trial.

The irregularities rendered government misconduct to which a
claim for relief may be granted according to long standing laws.

This motion will be based upon this Notice, the attached memo-
randum of points and authorities, the affidavit of Jeffrey S. Ziegler, the
pleadings and records on file herein, and upon such other and further

argument as may be presented to the Court at the hearing of this matter.

/117

JEFFREY S. ZIEGLER-886970-NB-27-U
ATRWAY HEIGHTS CORRECTION CENTER
P.0O. BOX 2049

NOTICE/MOTION/MEMORANDUM-1 ATRWAY HEIGHTS, WA 99001
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Dated this 29th day of October, 2010.

- Re pecpfu miyted,

J ffey S. Zieglér-pro se
MOTTION

Defendant Jeffrey S. Zieger, pro se, hereby moves the Court for
an order of dismissal. of the information and subsequent convictions due
to irregqularities in the case proceedings depriving the Defendant of his
right to: (a) have probable cause determined in a timely manner; (b) have
his arraignment hearing occur within fourteen (14) days; and (c) a speedy
trial. Such irregularities renders the entire conviction void as a matter
of law.

Further, this motion comes by way of the Defendant's invoking
of this Court's jurisdiction pursuant to CxR 3.3(h) and CrR 8.3(b) to hear
the claims raised herein which violated the provisions of the Sixth and
Fourteenth Amendments to the United States Constitution and Const. art.
1, section(s) 3 and 22. See also 18 U.S.C.A. §§ 3161 and 3162.

Dated this 29th day of October, 2010.

MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION.

The widespread, pervasive and willful failure to comply with
the strict time restrictions found in the Superior Court Rules often times
go unpunished leaving the Defendant's and Public's interest violated.

As such, Mr. Ziegler's case is a classic example of a conviction

NOTICE/MOTION/MEMORANDUM--2
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that rests entirely upon violation after violation of the procedural rules
governing the procedures of the case trial and therefore such can only
be determined to be structural in nature and not subject of any harmless
error analysis. Such irregularities in the proceedings of the trial frame-
work require automatic reversal of the convictions and an entry of a
dismissal order as the sanction to the State of Washington due to the
government mismanagement of the case rendering prejudice to Mr. Ziegler.
Accordingly, it is clear from the record that the Defendant's
right to have a probable cause determination within the first 48 hours
after the arrest was violated; the Defendant's right to be arraigned within
14 days from the arrest was violated; and the Defendant's right to a speedy
trial was violated. These three structural errors render the entire trial
process and resulting convictions null and void as a matter of law subject
to automatic reversal and dismissal for such irregularities because Mr.

Ziegler was prejudiced by said sequence of events.

2. STATEMENT OF RELEVANT FACTS.

1. On May 5 2005, Mr. Ziegler was arrested and processed into
the Clark County Jail pending a probable cause determination and information
filings. See Affidavit of Mr. Ziegler at .

2. On May 13, 2005 ( 8 days after Mr. Ziegler was arrested)
Mr. Ziegler was brought before the Court on a Preliminary Appearance hearing
See Affidavit of Mr. Ziegler at 2 ; Attachment 1 at 2.

3. On May 17, 2005 (12 days after Mr. Ziegler was arrested)

the State, by way of information, charged Mr. Ziegler with two counts of

Rape of a child in the first degree in violation of RCW 9A.44.073 and two

NOTTCE/MOTION/MEMORANDUM--3



counts of Child molestation in the first degree in violation of RCW
9A.44.083. See Affidavit of Mr. Ziegler at ; Attachment 1 at 1; Attachmeny
5.

4. On May 20, 2005 (15 days after Mr. Ziegler was arrested)
Mr. Ziegler was brought before the Court for his arraignment proceeding.
See Affidavit of Mr. Ziegler at 4 ; Attachment 1 at 2; Attachment 2 at
VRP 3-6.

5. On June 9, 2005 Mr. Ziegler was brought before the Court
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for an omnibus proceeding. See Affidavit of Mr. Ziegler at _ ; Attachment
3. During this omnibus proceeding the following events relevant to this

" motion occured:

PROSECUTOR: Next up will be Jeffrey Ziegler, that's No.

31 on your criminal docket.

MR. FARR: Your Honor, this matter is on for omnibus which
Mr. Barrar has spelled out and I'm presenting to the
Court...ialnd it's on for a state motion for a continuance
because Detective Aaron Holladay will be out of town during
the time period of the presently given trial of 7/11. He is
gone from 7/7 to 7/19.

MR. SIMPSON: And, .Your Honor, Defense has no objection to
a continuance as long as the trial is set within speedy.
THE COURT: Well, was Mr. Ziegler being held on this matter?
MR. SIMPSON: Yes, Your Honor...

THE COURT: Well, the reason I asked is the May 20th the
scheduling order says trial was set for July 11th, which
was 6 days elapsed.

MR. SIMPSON: I think -- is that an error, the 662

MR. FARR: That's what we were trying to figure out as well,
whether that was supposed to be 56, because he was in custody,
obviously it shouldn't be 66.

MR. SIMPSON: May, June, July ——

THE CLERK: When was the trial set originally?

MR. FARR: Tt was set on 5/20 for July 11th.

MR. SIMPSON: I calculated 52, but mine can't be trusted.
THE COURT: May 20th a July 11th trial would have been 41. days
elapsed.

MR. FARR: Then I don't know why it's —

THE COURT: No. no, no, wait, wait wait. Never mind. I'm
reading the wrong date here...May 20th July 11th would have
been 52 days elapsed.

NOTICE/MOTTION/MEMORANDUM-4
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MR. SIMPSON: That's what I got.
THE COURT: I don't know where we got —-
MR. SOMPSON: Yeah, I think 66 was an error.
MR. FARR: The difficulty is, again, the officer's going
to be gone till the 19th.
THE COURT: Well, that would be the 60th day. Will he be
back on the 19th?
MR. FARR: I —— well, he —— my —-— my notes from the
secretary indicate gone from 7th through 19th, so I
think the 19th he would still be gone.
THE COURT: (Pause; reviewing calendar.) Set it for July 25th.
That's within the cure period, and I find there is good
cause for the continuance. So July 25th, 9:00. July 21st
at 1:30 will be the new readiness date.
THE CLERK: So it will stay at 52 days since it's within the
cure?
THE COURT: Well, the trial -- and you may want to prepare —-—
THE CLERK: Do you want me to do one of the trial resetting
notices instead of a scheduling order?
THE COURT: May 20th was the —- yeah, May 20th was the
arraignment date. I'm setting the matter for July 25th, which
actually is 6 days elapsed. I'm doing so because I find
good cause to continue the matter outside the speedy trial
rule because of the planned vacation of the necessary
witness, that's within the cure period allowed by the court
rules. So I will reset the trial date to that day...

See Affidavit of Mr. Ziegler, Attachment 2 at VRP 3-6.

6. On July 18, 2005, the defenée lawyer sought a 60 day continuance
asserting that Mr. Ziegler had an incident in the jail which the lawyer
was prevented from communicating with Mr. Ziegler. See Affidavit of Mr.
Ziegler, Attachment 3 at VRP 9-11.

The trial court reset the speedy trial date to September 19, 2005.
Id. at VRP 10. (No record was made of whether perjudice would occur).

7. On September 9, 2005 the state sought a continuance for a couple
of weeks asserting that it needed time to have the alleged victim and her
mother arrive from California. The trial court granted a continuance but
did not make record of the new speedy trial date and further did not make
any record of whether or not Mr. Ziegler would be prejudiced. The defense

lawyer objected to and opposed this continuance. See Affidavit of Mr.

NOTICE/MOTION/MEMORANDUM-5
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Ziegler, Attachment 4 at VRP 14-15.

The following chart is illustrative of the irregularities in the case
proceedings establishing that the strict and explicit time restrictions of
CrR 3.2.1; CrR 4.1(a)(1), and CrR 3.3(b)(1)(i) were not adhered to causing a

deprivation of Mr. Ziegler's right to be afforded a trial had upon due

process of law:

ARREST DATE: May 5, 2005

No information filed

PRELTMINARY APFEARANCE DATE: May 13, 2005

Violates CrR 3.2.1. because it

is & days after the arrest and
not within the 48 hours mandated
by Court rule

TNFORMATION DATE: May 17, 2005

Filed by State/4 Counts

ARRATGNMENT DATE: May 20, 2005

Trial is set for July 11, 2005
which is 72 days after arest and
56 days from the arraignment.
The arraignment is in violation
of CrR 4.1 (a)(1l) because it was
not held l4-days after the
defendants arrest date. This
hearings setting of the trial
date for July 11, 2005 violates
the mandate of CrR 3.3(b)(1)(i)
because the date is outside of
60 day speedy trial rule

OMNIBUS DATE: June G, 2005

Rest trial date for July 25,

2005. This hearing is void as a
matter of law because the trial
date set on May 20, 2005 at the
araignment tor July 11, 2005 wadg
violation of the speedy trial !

rule by 16 days(due to very
irregularity in the arraignment
date the speedy trial clock has

to start on the arrest date)
There was no record made as to

whether or not the defendant
would be prejudiced by the push

CONTINUANCE DATE: July 18, 2005

This hearing was conducted 69
days from arraignment and 74
days from the arrest and since
the previous continance is void

this one is also void in law

/117
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The above chart illustrates that: (1) Ziegler was never afforded the
opportunity to have a preliminary appearance hearing conducted within 48
hours after his arrest; (2) Ziegler's case has never had any determination
of probable cause conducted within the first 48 hours (in fact, the case has
not one iota of evidence supporting that any determination of probable cause
ever occured which nullifies the entire case); (3) Ziegler was deprived of
his right to be arraigned within 14 days from his initial arrest date, and
due to the irregularities of the proceedings set out in (1) and (2) supra,
the speedy trial rule operated from the initial date of arrest, not from the

arraignment, and therefore the trial court's trial date of July 11, 2005(72

geo!
.A
(D
Q.
[}
0
O]
0g
}._l
[Q]
=
O
Fh
)
'_1
w0
~
}_J «
o
ot
(‘f‘
o8
<
]
e
5
O
[
()
w
wn
O
el

days after Ziegler's arrest) dep:
lzw and a speedy and public trial; and (4) the subsequent trial court

proceedings are null and void as a metter of law and in violation of due

o

process of law.

4

A thorough analysis of the facts in this case clearly demonstrate

that Ziegler was not afforded due process of law related to and during the

1 £

preliminary appearance and arraigment hearings and in turn Ziegler's right

o

to have probable cause determined was never conducted and Ziegler's right

=
<=

ist

(J’l

to a speedy énd public trial was denied —- all structural errors subjecting
the convictions to be automatically reversed with an order of dismissal with
prejudice entered as a sanction to the State for its governmental misconduct
and mismanagement of the case which resulted in prejudice to Ziegler's
constitutional rights -~ ill intended or inadvertance —- these convictions
must be reversed in the interest of justice and out of an abundance of

caution to Ziegler and the public.
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3. ARGUMENT AND AUTHORITY.

MR. ZIFGLER IS ENTITLED TO A REVERSAL OF HIS CONVICTION ACCOMPANIED WITH
AN ORDER DISMISSING THE CHARGES WITH PREJUDICE DUE TO THE GOVERNMENT'S
MISMANAGEMENT OF THE CASE PROCEEDINGS WHERE SAID IRREGULARITIES CAUSED MR.
7IEGLER TO BECOME DEPRIVED OF HIS RIGHT TO: (1) HAVE A PRELIMINARY
APPEARANCE HEARING CONDUCTED WITHIN 48 HOURS AFTER HIS ARREST; (2) HAVE A
PROBABLE CAUSE DETERMINATION CONDUCTED WITHIN 48 HOQURS OF HIS ARREST; (3)
HAVE A TIMELY ARRAIGNMENT HEARING WITHIN 14 DAYS OF HIS ARREST; AND (4) A
SPEEDY AND PUBLIC TRIAL AS AFFORDED UNDER DUE PROCESS CF LAW.

The Washington State Constitution contains a Supremacy clause which
declares that "[tlhe Constitution of the United States is the supreme law of
the land." Const. art. 1, § 2. Further, our State Constitution renders that

this supremacy clause as set forth in the State Constitution is "mandatcry,

unless by express words they are declared to be otherwise." Const. art. 1 §

29.

-The Due Process clause of the Fourteenth Amendment to the United
States Constitution guarantees that "...no state shall...deprive any psrson
of life, liberty, or property, without due process of law..." U.S5.C.A XIV.

Washington's constitution compliments this Federal due process clause

D

by the enactment of its own private rights provision which holds that, "[nlo

D

person shall be deprived of life, liberty, or property, without due process
of law." Const. art. 1, section 3.

However, unlike the federal constitution of the United Stateé, our
Washington constitution contains an administration of justice clause which
states that, "[jJustice in all cases shall be administered opsnly, and
without unnecessary delay." Const. art. 1, section 10.

A. The right to have a preliminary appearance hearing where

probable cause 1s determined by a judge within the first 48 hours

after an arrest is mandatory under the plain language of CrR
3.2.1(a) anything else would be to render the rule meanln”less

NOTICE/MOTION/MEMORANDUM-8
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(1) STANDARD OF REVIEW. The statutory construction and interpretation

are quesvions of law that are reviewed de novo. State v. Farnsworth, 133 Wn.

App. 1, 11, 130 P.3d 389 (Div.II 2006). As with statutes, the plain meaning

of a rule's language must be considered. Also see Department of Licensing v.

Lex, 125 Wn.2d 818, 822, 888 P.2d 1190 (1995). When construing a statute or

ule; it should be read in its entirety, giving effect to all language so
that no portion is rendered meaningless or superfluous. Also see State v.
Keller, 143 Wn.2d 267, 277, 19 P.2d 1030 (2001). In addition, each provision
in 3 statute or rule should be viewed in relation to other provisions to
harmonize them. Id.

The Supreme Court, in desiring that all trials proceed in an orderly

nust occur

=

menner, has set the siructural framework within which a trisl
within., This framework can is codified as the Criminal Rules of the Superior
FU =\
Court (CrRj.
The expectation expressed in the rule surrounding a preliminary

appsarance hearing is found under CrR 3.2.1(a) which holds:
A person who 1s arrested shall have a judicial determination
of probable cause no later than 48 hours following the person's
arrest, unless probable cause has been determined prior to such
arrest.

CrR 3.2.7(z)(emphasis =dded).

Ziegler was arrested on May 5, 2005 and was not brought bsfcre the

Court for his preliminary appearance hearing until May 13, 2005 (8 days

y

after his arrest occurred and 6 days after the preliminary appearance was 1o
hzve taken vplace). On May 13, 2005, without authority of law due to the
strict requirement that a determination of probable cause be made within 48
hours of the arrest -- not 8 days later, the docket shows that the trial

court never determined any probable cause as required before holding Ziegler

NOTICE/MOTION/MEMORANDUM-9




10

11

12

13

14

156

16

17

18

19

20

21

22

23

24

25

26

and making him answer to the charges —- the trial court's clerk docket entry
shows that on May 13, 2005 there was a "waiver of probable cause hearing"
entered. See Affidavit of Mr. Ziegler, Attachment 1 at 2 (sub#2).

This apparent waiver is in violation of due process of the law as
found under CrR 3.2.1(a); U.S.C.A. XIV; and Const. art. 1, section 3 as it
was made during a tiﬁe when the trial court had let the 48 hours lapse which

the real probable cause determination was to be made in. Nothing in the rule

(1

allows the trizl court, eight days later, to bring Ziegler in and have
mock preliminary appearance hearing and then enter 2 waiver of the probzble
cause determination. To hold otherwise would be to render the constitutions,
procedural rules, znd well settled laws by our forefathers completely and

utterly mezningless.

ng
The State government, 2s 2 quasi-judicial person within the term had
2 clear duty to ensure that Ziegler's constitutional and procedural rights
were upheld and that z probable cause determination occurred within the
nmandatory 48 hours under CrR 3.2.7. By the government's failure tc do so it

has completely mismanazed its case resulting in prejudice To Ziegler who as

o dete has not had any determination of probeble cause made in his case and

g
-t
Job
}A.J
w
0]

therefore the actions of the State constitulte misconduct, bad-fait
asurances, and deception commitied upon both the court and Ziegler requiring
z reversal of the convictions and & dismissal with prejudice order entasred
as the sole remedy.

To the extent that the State argues that the defense lawyer is to

blame for the fzilure to have a determination of probable cause hearing in

the required 48 hour period, it is not the function of the defense lawyer to

L

act as a judieial officer or prosecutor, that function is entirely left with
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the state prosecutor to make sure of. Even assuming, arguendo, that 1t was
the function of the defense lawyer in Ziegler's case to make sure the 48
hour clock was not breached, the defense lawyer contributed to the error by
"sleeping" on his clients rights and the invited error doctrine does not
preclude this issue from being raised. No law avthorizes any defense lawyer

earing 6 days after allowed by court rules and then waive the

=

to attend a

+

defendant's right

[}

o have probable cause determined prior to forcing the

C

N
I

defendant to be held to answer tc the charges -- to hold to such a theory is

4.
ol

absurd. Since there was not ever a probable cause determination and U

[0

preliminary hearing wes not conducted within the first 48 hours as required
e to say that Ziegler's due process of law rights and

a complete

[N
X
-

constitutional safeguards have been tossad away resulting

miscarriage of justice which e fair and impartial itrial was not had and the
interest of both the public and justice reguire reversal as the only proper

remedy to the state for the mismanagement.
(=)

tu
3
-3

o b icned within 14 days after th
= -~ B
ranteed under OrR Z.71(z) 2nd since +ne state T
1 a in
e

RANERNCE

® v .
14
A

oy that 14-day period of time,

speedy trial rule operates from the a
arrest, not arraignment, and therefore Zieg
his right to a speedy and public trial.

® 0

0, Qg
]

o RN QIO
O MNB o

o ,
B}
[
<}
)]
O,
@]

The strict reguirement that a person be arraigned within 14 days of

an errest can be found in Cr2 4.1(a) (1) which holds in relevant part:

The defendsnt shall be arraigned not later than 14 days
after the date the information...is filed in the adult
division of the superior court, if the defendant is (i)
detained in the jail of the couniy where the charges are
pendirg. .. '

CrR 4.1(3) (1) (emphasis added).
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A judgment, unless veid on its face, is given every reasonable
intendment of validity and will not be set aside upon a3 motion, except upon
a clear showing or irregularity, together with a prima facie showing of a

meritorious defense. State v. Price, 59 Wn.2d 788, 790, 370 P.34 979(1962)

(citing State v. Williams, 51 Wn.2d 182, 316 P.2d 913 (1957)(and cases cited

therein).

Irregularities wnich can be considered on a meotion are those relating
tc want of adherence to some prescribed rule or mode of proceeding. Such
irregularities consist of either omittirg a procedural matter that is

necessary Ifor the orderly conduct of a trizl, or doing 1t at an unreascnable

time or in an improper manner. Muscek v. Eguitable Savings & Loan Ass'n, 25

Wn.2d 546, 171 P.2d 856(1946)(and cases cited therein).

g

In Price, the Supreme Court held that:

we have held that the denial of a cons
connection with an arraignment is an i

meaning of RCW 4.72.010(3)...

Price, 59 Wn.2d at 791(citing State v. Taft, 49 Wn.2d 93, 297 P.2d 1116

AL

Although Price dealt with a2 motion to vacate the judgment, and Mr.

Ziegler's mction seeks dismissal for government misconduct snd mismansgement

1

the errors in the cases are identical where the untimely arraignment hesring

o

had prejudicial effects on the defendants.

When the rules have not been follcwed and, through no fault or
connivarce of Ziegler, and a delay has occurred between the filing of the
charges (cr arrest of the defendant) and the time Ziegler was brought before
the court, the question presented becomes: what is the applicable date from

which to calculate the period in which Ziegler was to be brought to trial?
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The United States Supreme Court has said that the right to a speedy
trial, guaranteed under the Sixth Amendment to the United States Constitution,

which was made applicable to the states in Klopfer v. North Carolina, 386 US

213, 18 L.Ed.2d 1, 87 S.Ct. 988(1967), attaches when an information is filedﬁ

or when the defendant is arrested and held to answer, whichever occurs

earlier. United State v. Marion, 404 US 307, 30 L.Ed.2d 468, 92 S.Ct. 455
(1971).

This concept has been embodied in the ABA Standards Relating To Speedy

Trial § 2.2(Approved draft, 1963), which provides the time for trial should
commence to run from the date the charge is filed, unless the defendant has
continucusly been held to answer for the crime (or one based on the same

conduct or arising from the same criminal episode) prior to the filing.

A meiority of our Supreme Court have on several occasions indicated

that the ABA Standards should be consulted where a hiatus appears in CrR 3.3,

The ABA Standards also provide that failure to bring the matter to

trial, no matter how serious the allegations, within the time limited should

result in an absolute dischzrge. State v. Striker, 87 Wn.2d 870, 874, 557

P.2d 847 (1976)(citing ABA Stsndards Relating To Speady Trial § 4.1).

4 speedy frial in criminal cases 1s not only a personal right which
is protected by the federal (Sixth Amendment) and state (const. art 1, § 22)
constitutions, it 1s also an objective 1n which the public has zn important

interest. Some of the considerations which affect the interests of society

generally are mentioned in 2 Note, Speedy Trials: Recent Developments

Concerning a Vital Right, 4 Ford: Urb. L.J. 351, 353 (1976). The author
states:

"A defendant in a criminal case can achieve definate advantages
through dely. Once trial starts, stale cases are more easily

NOTICE/MOTION?MEMORANDUM-13



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

challenged by defense attorneys on cross examination. Juries
are often disenchanted with offenses that have occurred in the
remote past. If prosecution witnesses become unavailable over
long periods of time or prosecutorial ardor should wane, the
guilty benefit at society's expense.

Aside from affecting the probabilities of obtaining a
conviction, the speedy trial has significant impacts upon the
quality of judicial action and the possibilities of future criminal
conduct. The tendency to pecstpone trial adds to the court congestion
and the backlog of cases. To dispose of such backlog, plea bargaALlng
is frequently utilized. In the interest of expediting matters
accused persons receive lighter sentences than those they actually
may have deserved. A second impact of delay is to weaken the
deterreny effect that the criminal justice system should hsve on

ould-be crimirnals.

Finally, the speedy trial right isintricatley related to the
needs of a well ordered soclety in several other respects. Guilty
persons released on bail for too long tend to commit other crimes
or flee the jurisdicticon of the courts altogether. Defendants who
are not bailed must spend "dead" time in locsl jails exposed to
conditions destructive of human character. For those who are
eventually found innocent, their potential to be contributing
members of society through any kind of employment is lecst during
pre~trial incarceration. On the other hand, the possibility of
rehabilitating those who are eventually found guilty is diminished
since correction procedures cannot be started until after trial.
These non-productive conditions zre achieved at a great financial
expense to society."

Striker, 87 Wn.2d at 376-77.

The above zuthority works both ways, not only does society loose out

when a speedy trial has not occurred, but the defendant also looses his very

Lo

important right to mount a proper and timely defense to the State's asllega-

tions —— nobody wins when a trial's procedural time restrictions are not
followed ~- even society looses cut on justice.

5

The rext determination made under CrR 3.3(c)(1) is whst is the proper
arraignment date from which the trisl time must be determined.

In Greenwood, this gquestion was answered which ig that if a defendant
is in Jail, then the arraignment must occur within 14 dazys. State v.
Greenwood, 57 Wn.App. 854, 858, 790 P.2d 1243(1990)(citing CrR 3.3(c)(1)).

The strict mandate on CrR 4.7(a){1) required that Ziegler be arrzigned
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promptly after the arrest occured according to the supreme law of the land
as located in Marion, supra.

The Greenwood court further went on to state in relation to the
language of CrR 4.1 that "we are dealing with a rule which demands strict
compliance, and, if nct followed, requires dismissal of the charges.”

Greenwood, 57 Wn.App. at 860 (citing State v. Durham, 13 Wn.App. 675, 679

537 P.2d 816 (1975).
Greenwood zlso went on to hold that a defendant is not required to
show prejudice to obtain a dismissal where the trizl is held beyond its time

constriaints. Id. at 860(citing State v. Willaims, 85 Wn.2d 29, 32, 5

—n 5
30 2.24

Ziegier's case establishes through the record currently before thi

Lnis

Court that the delay between the date of Ziegler's arrest (May 5, 2005

o

-~
W
o
Q.

the date of the initial arraignment (Mey 20, 2005) requires zpplication

(@]
h

the speedy trizl rule set forth in United States v. Marion, 404 US 307, 30

L.ed.2d 468, 92 S.Ct. 2455 (1971), which holds that the speedy trial rule
"sttacnes when an...information is filed, or when the defendant is arrested

and held to answer, whichever occurs earlier." I4.

In this case the speedy trizl rule operated from the date of the

actual arrest on may 5, 2005 since Ziegler was not trought before the ccurt
in the regquired 14 days period and arraigned.

The Supreme Court of the United States in Groppi {(which dezls with =
change of venue motion) addressed the issue of failing tc accord a deferdant
with a fair hearing holding:

.The failure to accord an asccused a fzir hearing violates even

S.

the minimal stendards of due proces
Groppi v. Wisconsin, 400 U3 505, 509, 27 #.dd 2d 571, 577, 91 S.Ct. 400(1971
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Furthermore, the federal law holds that the defendant must also be
brought to trial, when detained or arrested, not later than 60 days after
his arrest. Sez 18 U.S.C.A. §§ 31671 and 3162 commonly known as the Speedy
Trial Act of 1974.

An analysis of this case demonsirates that
{1). That there was 2 delay between the arrest of Ziegler (Mzy 5, 2005), and
the arraignment hesring (May 20, 2005) which was 15 days, not 14 as reguiredj
See Affidavit of Ziegler at _ ; Attachment 1 at 2; Attachment 2 at VRP 3-6;
(2) That the delay betwesn the arrest and arraignment rendered irregularities
in the proceedings that caused an omission of the timely arraignment hearing

o

which was necessary for the orderly conduct of the trial rendering the

[=N
3

arraignment hearing as having been conducted at an unreasonable time and

an improper manner and not wit the mandated 7.4 days as CrR 4.1 holds.

(3). The delay of the arraignment hearing (even for one day) resulted in an

[ =
outright denial of Ziegler's constitutional rights in connection with the

arraignment which is further evidence of an irregulsar proceeding.

J

(4). That the speedy triasl time, due tc the irregularities, begsn to run at

¢}

the time Ziegler was arrested, not from the arraignment hearing, and because
of said date the trial court's May 20, 2005 (reaffirming the date on Jure 9,
2005) setting the speedy trial for July 171, 2005 (72 dsys after Ziegler's
arrest) denied Ziegler his constitutionzl and procedural right to a speedy
and public trial within a 60 day window sfter the arrest. Ses Affidsvit of
Mr. Ziegler, Attachment 1 at 2; Attachment 2 at VRP 3-6.

(5). That the trial court's setting of the speedy trial date on June 9, 2005

Tor the date of July 25, 2005 was another violation of Ziegler's right to a

speedy and public trial. Id.
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(6). That Ziegler has a meritorious defense establishing that his personal
and public constitutional right to have = speedy trial was violated and that
had these errors not have occurred in the proceedings the case conviction
would not have been made beacuse the case would have been dismissed which

would compert to the holdings of Marion, Price, Striker, Greenwood, ABA

Standards Relating To Speedy Trial, and Muscek.

1

/ B ~ - N 3 L - -
(7). That Ziegler neasd not show prejudice and the burden now shifts to the

0}

State to produce evidence establishing that the arraignment was conducted in
an orderly fashion.
(8). That Ziegler is entitled to an absolutie discharge of the cnvictions

1

bised upcn the states failure to bring the matter te trial within the &0

days required under due process of lawu.

C. THE STATE'S INACTIONS BY FAILING TO DISCLOSE TO TEE TRIAL
COURT THAT BOTE THE PRELIMINARY APPEARANCE AND ARRAIGNMENT
HEARING WERE UNTIMELY RENDERING THEM AS IREGULARITIES AFFECTING
THE COMMENCEMENT DATE OF THE SPEEDY TRIAL DATE RENDERED FRAUD
UPON THIS COURT WHIuH ATLLOWS ZIBGLER TO ENTERTAIN THE ARGUMENT
HAT THERE IS NO EXPECTATICON IN THE FINAILITY CF THE JUDGMENT

T
BECAUSE THE STATE KNOWTW”TV COMMITTED FRAUD

5

Mr. Ziegler does not nave any.expectation of firality in his czse
comvictions due to the state's engsgement in the practice of frazud in crder
to mislead the trial court as to the actuszl timeliness of the preliminsry
appearance and arralignment proceedings. This use ol misleading and fslse
dates was perpetuated for the sole purpose of starting the speedy trial date
from the arraignment hearing and further to bypass any dismisssl with prejudics
due to Ziegler's constitutional and procedural right to a speedy trial date

having been violated.

Our Supreme Court has outlined the nine elements needing to b2 met on
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a-claim establishing that fraud was committed. Those nine factors are:

(1) A representation of an existing fact; (2) its materiality;
(3) its falsity; (4) the speaker's knowledge of its falsity or
ignorance of its truth; (5) the speaker's intent that it should
be acted on by the other party; (6) the other party's ignorancs
of its falsity; (7) the other party's reliance on the truth of
the representation; (8) the right of the other party to rely
upon it; and (9) consequent damage.

State v. Hardesty, 129 Wn.2d 303, 318, 915 P.2d 1080 (1996).

The evidence shows that the prosecutor represented to the trial court
at the omnibus hearing (which was 20 days after the arraignment and 28 days
after the preliminary appearance hearing fook place) that the trial date was
set at the arraignment hearing on May 20, 2005 for July 11, 2005 and that thd
July 11, 2005 arnd July 25, 2005 dates for the trial were within the speedy
trial time restriction. See Affidavit of Mr. Ziegler, Attschment 2 at VRFP
2-6. Therefore, the first element of an existing representation of
ied. The issue now turn on the remaining eight elements.

The prosecutors statements that the trial dates of July 11, 2005 and

July 25, 2005 were within the speedy trial rule and that no viclation had

occurred was material as it weighed directly upon

3
o
y
M
4]
3
(]
Q]
Q.

validity and allowed the trial court to infer that the arraignmesnt date wsas
a timely hearing wnich was where the spezdy trial time cperated from. Id.
Therefore, the second element of establishing the statements materiality
has besn satisfied and the quesiion now turns on the remalning seven elements.
The state prosecutor knew that Zliegler was arrested on May 5, 2010
and that he did not get brought before the trial court for his preliminary
appearance hearing until May 13, 2005, which was & days after Ziegler's
arrest and 6 days past the time requirement of 48 hours of Ziegler's arrest

within which a probable cause determination was to be made, in fact, the
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prosecutor knows that Ziegler has not ever to this day had a determination of
probable cause made rendering the entire process null and vold as a matter of]
law. The prosecutor also knew that Ziegler was not arraigned until 15 days
after his arrest date of May 5, 2005 which establishes that Ziegler was not
trought before the court within the required 14 days for an srraignment and
establishing that the prosecutor knew, or should have known, that such =

delay rendered the speedy trial rule to operate frem the date of Ziegler's

.

arrest, not from arraignment, which makes the July 11, 2005 and July 2%, 2005

S
IS

speedy trial dates outside of the 60 days rendering the prosecutor's blank

and unsupperted statements that the proceedings leading up to the omnibus

=

)

were all according te procedure false. Therefore, the third element has been
sztisfied and the issue turn ncw on the remaining six.

The reccrd before this ccurt consisting of the docket shest (which no
doubt the trial folder in the stzte's possession retains the relevant and

necessary documents) establishes that the prosecutor knew that the statementd

claiming that all vrior proceedings up te omnibus were procedurally sound

the time restrictions were false. Therefcre, the fcurth element

=t

and within

Fad

has been satisfied snd the issue now turns on the remaining five.

Jte

ct

It is clear that the pros=scutor intended to have the trial court rely
upon the statements set forth above in order to ensure that the case was not
dismissed with prejudice for a deprivation of a speedy trial and further to
.allow for the speedy trial date to run from the arraignment hearing instesad

of the arrest date which substantially changes the picture of what remedy is

required. Therefore, the fifth element has been established and the issue

now furns on the remaining four.

The defendant, Mr. Ziegler, not being versed in law was ignorant to

NOTICE/MOTION/MEMORANDUM-19



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

the procedural violations occurring in relation to the preliminary hearing,
arraignment hearing and the speedy trial. Therefore, the sixth element has
beern established and the issue now turns to the remaining three.

Ziegler relied upon the dates of these procedural hearings as besing
in compliance with the prescribed laws of Washington State and was none the
wiser. Therefore, the seventh element has bezn satisfied and the issue now

.

turn to the remaining two.

the law had 2 right to rely upon =

[N

Ziegler, as a non educated man

@®
@]

state prosecutors assertions that the case procedural issues were all by the

board and timely. Therefore, the eighth element has been satisfied and the
issue now turn on the remaining issue -- consequent danage.

The consequent damages are quite apparent in the record that Ziegler
was not afforded due process of law during the preliminary =appearance and

arraignment hearings and that the irregularities o
=) =)

Fal
L

those proceadings caused
Ziegler's constitutional and procedural rights under due process of lasw to
be afforded 2 speedy iriazl to become violated in = major way where the only
remedy would be to reverse the convictions and enter z dismissal order with
prejudice as a sanction.

Ziegler will directly argue that the nine elements of fraud have been
fully developed and satisfied and Ziegler adopts and incorporates the abeve
record in support oi nis claim establishing that the state engaged in the
practice of fraud upon this court. Therefore, the charges and subseguent
convictions need reversed and dismissed with prejudice for fruad which was

the only reason the convictions were entered.

1117
/117
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D. ZIEGLER'S DEFENSE LAWYERS' CONDUCT RENDERED DEFICIENT

PERFORMANCE BY NOT OBJECTING TO THE PRELIMINARY APPEARANCE

AND ARRAIGNMENT HEARING DATES WHICH CAUSED ZIEGLER TO BE

'DEPRIVED OF HIS RIGHT TO A SPEEDY TRIAL AND THEREFORE THE
LAWYERS' PERFOPMANCE RENDERED PREJUDICE.

Ziegler had the right to receive effective assistance of counsel at

hi

w

preliminary appearance and arraignment hearings. U.S. Const. Sixth

Amendment; Const. art 1, secticn 22. The invited error dcctrine does not bar

review of a claim of ineffective assistance of ceounsel. State v. Studd, 137

Wn.2d 553, 551, 973 P.2d 1049 (1999); State v. Gentry, 125 Wn.2d 570, 646-47/

388 P.2d 1105 (1995); State v. Doogan, 82 Wn.App. 185, 188, 917 P.2d 155

(1996) .

conduct must have been deficient in some respect, and that deficiency must
have prejudiced the defense. Doogzan, 82 Wn.App. at 188 (citing Strickland v.
Washington, 466 US 658, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674(1984)).

Defense counsels! were both ineffective in f3iling to enforce Mr.

nearing and

o
o

Ziegler's rights and ensure that both the vreliminary

s}
el
"3

0]

)

]

&)

3

o

®

arraignment hearing was conducted in a2 timely manner. There cannot be any
reasonable explination as to why two lawyers would sllow the state to proceed
forward at each hearing when the hesrings were outside of the strict
requirements. The irregulariiies in the proceedings caused s snowball effect
where the spgedy trizl date wzs not within the 60 days, there was no fsctual
determination of probsble cause, and the speedy trial right enjoyed by Mr.
Ziegler was viclated. Such perfermance is not strategic and was deficient

performance where Ziegler's constitutional right to due process of lsw, =2

speedy trizl, and effective coursel were all viclated rendering the deficiercy

prejudicizl.
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Accérdingly, any argument by the state suggesting that defense.coumnsel's
decision to allow the proceedings to move forward when they deprived Mr.
Ziegler of his right to a determination of probable cause within 48 hours ard
an arraignment hearing w1th1h 14 days from the arrest -- both of which did

result in prejudice to Ziegler —-- should be rejected.

E. GOVERNMENT MISCO@DUC” IN MISMANAGING THE CASE PREJUDICED
ZIEGLER'S RIGHT TO REGULARITY IN THL PROCEEDINGS, A PROBABLE
CAUSE DETERMINATION BEFORE ALLOWING A CONVICTION TO OCCUR,
AND A SPEEDY TRIAL AND TEEREFORE ZIEGLER'S RIGHT TO A fAIR
TRIAL WAS VIOLATED REQUIRING A DISMISSAL WITH PREJUDICE ORDER
TO BE ENTERED AS A SANCTION TO THE STATE.

In Delvin, the court held that, "[a] fair trizl consists not slone in
£

observance of' the naked forms of law, but in recognition and

of its principles.” Siate v. Jelwin, 145 Washington Territory 44, 51, 258 P.

826, 829 (1927)(quoting State v. Pryor, 145 Washington Territory 216, 121 P.

55 (1927)).

A presecutor is required to ensure that a defendant receives a fair

_‘_

|-:
44}

izl. Even withoul an objec the misconduct cannot be remedied and

N

is material to the outcome of the trial, the defendant has beszn denied his

due process right to 2 fair trial. State v. Suarez-Bravo, 72 Wn.hpp. 359

367, 864 P.2d 426 (199.)(citing State v. Davenport, 100 Wn.2d 757

The provisions of CrR 3.3(h) hold:
A charge not breought to trisl within the times limit determined
under this rule shall b2 dismissed with prejudice. The State
shall provide notice of the dismisszl to the victim and at the
court's discretion shz2ll allow the victim to address the court
regarding the impact of the crime. Nc case shall be dismissed
for time-to-trial reasons except as expressly required by this
rule, a statute, or the state or federal constitution.

CrR 3.3(h).
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This rules requirement that a conviction be dismissed with prejudice
if not brough to trial in 2 timely manner is not restrictive to any class of
crimes and encompasses due to the language Ziegler's crimes.

The provisions of OrR 8.3(b) holds:

The court, in the furtherance of justice, after notice and

hearing, may dismiss any criminal prosecution due to arbitrary

acticn or governmental misconduct where there has bezsn prejudice

to the righis o the accused which materially affect the accused's
right to a fair trial.

In order for a dismissal under CrR 8.3(b) to be entered, there zre

two requirements that a defendant must establish: (1) arbitrary action or

K
—3

government misceonduct, State v. Blackwell, 120 Wn.2d 822, 831, 845 P.2d 1017

(1993) (citing State v. Lewis, 115 Wn.2d 294, 293, 797 P.2d 1141(1990}).
However, government misconduct "need not be of an evil or dishonest
nature; simple mismanagement is suf

icient." Blackwell, 120 Wn.2d at 837;

State v.Michielli, 1

)
e
=
=
.
0
a
Mo
)
N}
o
[\
()
Ne)
N
-2

P.23d 387, 592-93 (1997); State v.

Starrish, 86 Wn.2d 200, 205, 3544 P.2d 1 (1975).
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In Ziegler's case it is clear that the irregularities in both the

42}

preliminary appearance hearing which is supposed to occur within 48 hours
and where prcbable csuse is determined; and in relsation to the arraignment
hearing which is supposad tc be conducted within 14 days after the arrest or

filing of an informztion whichever is earlier and is the cornerstone for the
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setting up of the speady trial date; that mismanagement occurred in the case
where the speady trial right was deprived by the State's mismanagement that
there can be no disputing that government misconduct cccured resulting in
substantial prejudice to Ziegler's constitutional rights.

Therefore this court is in a good position to evaluate this clainm
and do the right thing and find government misconduct to the point of where
a dismissal with prejudice order should bz entertsined as a sanction tc the

State. Discharge uader CrR &.8 is appropriate.

F. TEE TRIAL COURT HAS INHERENT FOWER TO ENTER JUDGMENT NUNC
PRO TUNC TO REMEDY TEIS TYPR OF VIOLATION.

The lsw has been well settled that "[wlashington courts have inherent

power to enter judgments nunc pro tunc." State v. Petrich, 94 Wn.2d 291, 616

2.2d4 1219 {(1980). It has also been well settled law that a Judgment entered

in a proceeding which does not comport to procedural due process is void.

Se2 Sheldon v. Sheldon, 47 Wn.2d 699, 702, 289 P.2d 335 (1955); Znglisa v.
Long Beach, 35 Cal.2d 155, 217 P.2d 22; 18 A.L.R.2d 547 (1950).

to void

[
3
=
O
]
M
ct
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In Martin, our Supreme Court had this to say

roceedin

3

gs and court's inherent power:
If rignts have vested under = fzulty rule, or a constitution misinterpreted,
or 2 statute misconstrued, or where, as hsre, subsequent events demonstrate
a ruling to be in error, prospective cverruling becomes logical and intergral
part of* the stare decisis by enabling courts to right = wrong without doing
more injustice than is sougnt to bes corrected...The courts can act to do that
which ought to bs done, free from fear that the law is being undone.™

tate ex rel. Washington State Finsnce Committez v. Martin, 62 Wn.2d 645,

666, 384 P.2d 833 (1963).

Therefore, and due to the errors of law in this case where the rules

were not followed and prejudice was ensued, this court should enter a nunc

NOTICE/MOTION/MEMORANDUM~2/
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of Benn, 134 Wn.2d 868, 938-39, 952 P.2d 116 (1998)).

pro tunc order dismissing thz case with prejudice for the government's
depriving Ziegler of his right to regularity in the proceedings and a speedy
trial. The interest of justice requires this structural error to bes remedied

at the governmsnt's expease.

G. ZIEGLER OBJECTS TO THIS COURT'S TRANSFER OF THIS MOTION

TO THE COURT OF APPE4ALS AS A PERSONAL RESTRAINT PETITION.

To the exteat that this Court dscides to transfer this motion to
the Court of Appeals as a Personal Restraint Petition, Mr. Ziegler hereby

objects based upon State v. Smith, 144 Wn.App. 860 (2008).

fd. TO TEE EXTEND THAT THE COURT DOES TRANSFER THE MOTION TO
THE COURT OF APPEALS AS A PERSONAL RESTRAINT PETITION MR.
ZIEGLER IS ENTITLED TO BENEFIT FROM THE PRINCIPLES OF EQUITABLE
TOLLING BECAUSE HIS DEFENSE TEAM PERPETUATED DECEPTION UPON

MR. ZIEGLER, MADE FALSE ASSURANCES AS TO THE VALIDITY OF THE
PROCEEDINGS, AND HAVING FULL KNOWLEDGE IN THE LAW, ACTED IN A
BAD-FAITH MANNER WHICH RESULTED IN AN UNLAWFUL IMPRISONMENT
AND ENSUING PREJUDICE.

The time limit in RCW 10.73.090 is not a jurisdictional requirement,
which authorizes application of the principles of equitable tolling to be
applied to Ziegler's case. The Supreme Court has "previously referred to the

time limit in RCW 10.73.090 as a statute of limitation.” In re Pers. Restraint

of Bonds, 165 Wn.2d 135, 140, 196 P.3d 672 (2008)(citing In re Pers. Restraint

The Court of Appeals has expressly heald that "RCW 10.73.090

functions as a statute of limitation and not as a jurisdictional bar, and is

thus subject to the doctrine of equitable tolling." In re Pers. Restraint of

Bonds, 165 Wn.2d at 140 (citing In re Pers. Restraint of Hoisington, 99

NOTICE,/MOTION/MEMORANDUM-25
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Wn.App. 423, 431, 993 P.2d 296 (2000).

Equitable tolling of a statute of limitation is appropriate when
consistent with the policies underlying the statute and the purposes
underlying the statute of limitation. The purpose underlying the time limit
in RCW 10.73.090 is strictly to manage the flow of post-conviction collateral]
relief petitions by requiring collateral attacks to be brought promptly. In

re Pers. Restraint of Bonds, 165 Wn.2d at 141.

Equitable tolling is a remedy that permits a Court to allow an
action to proceed when justice requires it, even though a statutory time

period has elapsed. Id. at 141.(citing In re Pers. Restraint of Carlstad,

150 Wn.2d 583, 593, 80 P.3d 587 (2003). Equitable tolling acts as an
exception to the statute of limitations.

Our Supreme Court has adopted a framework to determine when
equitable tolling should apply in the civil context, and all three divisions
of the Court of Appeals have adopted and incorporated this analysis into the

criminal cases. See Millay v. Cam, 135 Wn.2d 193, 206, 955 P.2d 791 (19G8).

In Millay, our Supreme Court set the standard for determining when|
equitable tolling should be allowed when justice requires it and when the
predicates for equitable tolling have been met. These predicates are: (1)

bad-faith; (2) deception; and (3) false assurances. In re Pers. Restraint of

Bonds, 165 Wn.2d at 141(citing Millay).

Mr. Ziegler argues, with the record supporting his claim which is
adopted and incorporated by reference herein, that equitable tolling should
be applied in this case due to the irregularities in the proceedings which

establish that Ziegler was deceived as to the validity and timeliness of the

preliminary appearance and arraignment hearings, was further deceived into

NOTICE/MOTION/MEMORANDUM-26
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thinking that he had the required determination of probable cause in his
case, was further deceived that the speedy trial was had (when it is clear
that it was not).

Ziegler points out that the deception arose from the well-trained
lawyers false assurances that his rights were being ﬁpheld and that there
was no errors. See Affidavit of Ziegler atl-3 .

Ziegler also adds that due to the false assurances which lead to
Ziegler being deceived as to his rights, the lawyers on both sides, as well
as the court, engaged in actions that are paramount to bad—faith and thus,
the doctrine of equitable tolling should be applied to his case where the
interest of justice so require it because Ziegler has, through demonstrative
evidence, established and satisfied all three predicates needing to be met

to benefit from the doctrine of equitable tolling.

CONCLUSION AND RELIEF REQUESTED.

Ziegler seeks the following relief from this Court:
1. The finding that the preliminary appearance hearing was irregular, and
not held within the required 48 hours from arrest;
2. That Ziegler never had a determination of probable cause made in his
case;
3. The finding that the arraignment hearing was irregular, and not held
within the required 14 days after Ziegler's arrest and because of such
irregularity, the speedy trial began to run from the date of the arrest;
4. The finding that the trial court's initial trial date of July 11, 2005

was not within the time requirement of 60 days and therefore Ziegler was

deprivéd of his right to a speedy trial setting;

NOTICE7ZMOTION/MEMORANDUM-27
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5. The findng.that the state mismanaged the case to the point where Ziegler
was deprived of due process of law in relation to the preliminary appearance
and arraignment hearings, a finding of probable cause, and a speedy trial
and that the mismanagement, inadvertent or otherwise, amounted to government
misconduct which allows this Court to dismiss the case based upon this motion
supported by affidavit of Mr. Ziegler and the relevant portions of the case
record;

6. The finding that even though Mr. Ziegler is not required to make any
showing of prejudice, Ziegler has demonstrated that substantial prejudice
has resulted from the irregularities and mishandling of the case by the
goverhment;

7. The finding that the government misrepresented its position in relation
to the proceedings timeliness;

8. The finding that an evidentiary hearing must take place at the Clark
County Courthouse;

9. The finding that Ziegler is required to be af the evidentiary hearing and
the state is required to enter an order of transoprt to have Ziegler brought
back to the Clark County Jail pending resolution of this motion;

10. The finding that the speedy trial right was violated and therefore an
order of dismissal with prejudice of the convictions is required under the
letter of the laws of both Washington State and the ngeral United States.

Dated this 29 day of October, 2010.

Jeffrey g, Ziegler—pro se
/117

/117
/117
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR CLARK COUNTY

STATE OF WASHINGTON, ]
]
Plaintiff, ] NO. 05-1-01088-6
] _
VS. ] AFFIDAVIT OF JEFFREY S. ZIEGLER IN
] SUPPORT OF MOTION TO DISMISS WITH
JEFFREY S. ZIEGLER, ] PREJUDICE DUE TO IRREGULARITIES IN
] THE PROCEEDINGS RESULTING IN THE
Defendant, | PREJUDICE TO ZIEGLER'S RIGHTS

STATE OF WASHINGTON]
] SS: Jurat
COUNTY OF SPOKANE ]

1, Jeffrey S. Ziegler, the above named defendant appearing pro se
hereby depose, decalre and say:

1. That I am the above entitled defendant and am familiar with
the facts and records contained therein and am able to testify to the facts
set forth herein.

2. See a true and correct copy of the clerks papers index as
Attachment 1;

3. See a true and correct copy of the June 9, 2005 Verbatim
Report of Proceedings as Attachment 2;

4. See a true and correct copy of the Verbatim Report of
Proceedings conducted on July 18, 2005 as Attachment 3;

5. See a true and correct copy of the Sept, 9 , 2005 Verbatim

Report of Proceedings as Attachment 4;

6. See a true and correct copy of the initial charging
JEFFREY S. ZIEGLER- 886970 -NB -27-U
ATRWAY HEIGHTS CORECTION CENER

P.0. BOX 2049
AFFIDAVIT OF MR. ZIEGLER-1 ' AIRWAY HEIGHTS, WA 99001
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information as Attachment 5.

7. I further, after just learning the applicable laws, decalre
that I was never brought to my preliminary appearance hearing within 48
hours from my arrest on May 5, 2005. That there also was never a determination
of probable cause madevin my case. In fact, my preliminary appearance
hearing did not take place until May 13, 2005 which is 8 days after the
actual arrest and in violation of the requirement of CrR 3.2.1(a) and (b),
and that this rendered the May 13, 2005 preliminary appearance hearing an
irregularity within the meaning of the court rules..

8. I further decalre that I was never arraigned within l4-days of
my arrest on May 5, 2005, in fact, I was not arraigned until May 20, 2005
which is 15 days after I was arrested. That due to this irregularity in the
proceeding, I am able to benefit from the rule that the speedy trial clock
operated from the date of my arrest on May 5, 2005, not May 20, 2005 the
date of my arraignment. This further establishes that I was initially given
a speedy trial date that was not within the required 60 days period as
mandated by CrR 4.1(a)(1) and therefore I was deprived of my right to have
a speedy trial.

9. That my lawyers, the court, and the State all told me that the
hearings were being conducted as per the rules and my rights were not being
violated -- such assertions according to law —— were false assurances to
which I was then deceived into thinking that my rights were being upheld ——
when, in fact, they were being completely violated. This was bad-faith on
the part of the court, state, and defense lawyers which deprived me of my
personal rights guaranteed under the constitutions of Washington and the

United States, as well as violated my rights to assure the proceedings were

AFFIDAVIT OF MR. ZIEGLER-2Z
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conducted within the parameters of the mandated timelines of the procedural
rules of the Superior Court.

10. That I was not afforded due process of law because of the
government's mismanagement of the case amounting to misconduct and thereforg
I should be allowed to have this Court act impartial and in the interest of
justice reverse the convictions and dismiss the charges with prejudice as
a sanction to the state which is authorized under CrR 3.3(h) and CrR 8.3(b),

11. That I am using CrR 3.3(h) and CrR 8.3(b) as my vehicle and
those provisions are exempt from any time limits within which to bring this
motions contents before the court.

12. That the doctrine of equitable tolling applies to my case.

13. That I will object to any transfer of this motion to the
court of appeals as a personal restraint petition due to the contents of
this motion which required adjudication and resolution by this Court.

14. That I am seeking to at minimum obtain an evidentiary hearing
to resolve this matter with my body present at the hearing through this
Court's transport order entered.

I, Jeffrey Ziegler, declare under penalty of perjury under the
las of the State of Washington that the foregoing is and correct.

Dated this 1st day of November 2010

effrey Scott Ziegler
SUBSCRIBED AND SWORN TO BEFORE ME Pro se

AFFIDAVIT OF MR. ZIEGLER-3
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TITLE: STATE OF WASHINGTON VS ZIEGLER. JEFF SCOTT
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PLAO1 STATE OF WASHINGTON
DEFO1 ZIEGLER, JEFFREY SCOTT
ATPO1 PROS ATTY
ATDO1 BARRAR, JEFFREY DAVID
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BAR# 21344
ATDO3 HAYS, JOHN A. - APPEALZ2

BAR# 16654
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DEFO1  ZIEGLER. JEFFREY SCOTT
DEF. RESOLUTION CODE: CVJV DATE: 09/20/2005 CONVICTED BY JURY

TRIAL JUDGE: DIANE WOOLARD
SENTENCE DATE : 08/22/2007 SENTENCED BY WOOLARD

SENTENCING DEFERRED : NO APPEALED TO : DATE APPEALED :
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CT Is 198 MOS TO LIFE, CT II: 198 MOS TO LIFE, CT III: 318 MOS TO LIFE, CT IV:
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- - CHARGE INFORMATION -
DEFO1 ZIEGLER, JEFFREY SCOTT
RS CNT RCW/CODE CHARGE DESCRIPTION DV INFO/VIOL. RESULT
-—-DATE--— ——-DATE--—
——————————————— ORIG INFOR 05/17/2005
1 9A.44.073 Rape of A child = _._ .~ N 12/01/2004
- NOTE THRU 05-01-05 .
2 9A.44.073 Rape of A Child N 12/01/2004
NOTE THRU 05-01-05
3 9A.44.083 Child Molestation N 12/01/2004
NOTE THRT 05-01-05 , :
4 9A.44.083 Cchild Moléstation =~ N 12/01/2004
NOTE "THRU 05-01-0%
——————————————— SECOND AMENDED 09/20/2005 :
G 1 9A.44.083 Child Molestation LY 12/01/2004 09/20/05
9.94A.030 SENTENCE REFORM ACT DEFINITIONS
NOTE BETWEEN 12-01-04 & 05-01-05
G 2 GA.44.083 Chl}gi_ﬁplestatlon B Y 12/01/2008 09/20/05
9.94A.030 SENTENCE REFORM ACT DEFINITIONS ' :
NOTE BETWEEN 12-01-04 & 05-01-05
G 3 9A.44.073 Rape of A Child N 12/01/2004 09/20/05
: 9.94A.030 SENTENCE REFORM ACT DEFINITIONS
NOTE BETWEEN 12-01-04 & 05-01-05
G 4 9A.44.073 Rape of A Child N 12/01/2004 09/20/05
9.94A.030 SENTENCE REFORM ACT DEFINITIONS
NOTE BETWEEN 12-01-04 & 05-01-05
G 5 9A.44.073 Rape of A Chlld_ N 12/01/2004 09/20/05
9.94A.030 SENTENCE REFORM ACT DEFINITIONS
NOTE BETWEEN 12-01-04 & Q5-01-0%
G 6 9A.44.083 Child Molestatinon N 12/01/2004 09/20/05
9.94A.030 SENTENCE REFORM ACT DEFINITIONS
NOTE ‘BETWEEN '12-01-04 & 05-01-05
201 NOTEPCN 657583413
——————————————————————————————— APPEARANCE DOCKE T e e e e e e e e
CODE/
SUB# DATE CONN DESCRIPTION/NAME SECONDARY
05/13/2005 PLMHRG PRELIMINARY APPEARANCE OE~-20~-2005C8
' , RELEASE DENIED/$75,000 + COND TBS :
ACTION ARRAIGNMENT #8
1 05/13/2005 RORIS ROR INTERVIEW SHEET
2 05/13/2005 WV WAIVER OF PROBABLE CAUSE HEARING
3 05/13/2005 OAPAT ORDER APPOINTING ATTORNEY
ATDO1 BARRAR, JEFFREY DAVID :
4 05/17/200&8 INFOD INFORMATION
s 05/17/2005 NT NOTICE OF SPEC PUNICHMNT PROVSN
05/17/2005 ADMO3 MOST SERIOUS OFFENSE
05/20/2005 ARRAIGN INITIAL ARRAIGNMENT 07-07-2005
ACTION #8 READINESS HEARING
05/20/2005% MTHRG MOTION HEARING
b 05/20/2005 ASTD ASSIGNMENT OF TRIAL DATE 07-11-2005T8
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CODE/
SUB# DATE CONN DESCRIPTION/NAME SECONDARY
/7 05/25/2005 CIT CITATION . 06-09-2005C
ACTION OMNIBUS #8
28 06/06/2005 MT MOTION / AFDVT FOR ORDER OF CONT
;9 06/06/2005 CIT CITATION - 06~09-2005C
ACTION MT FOR CONTINUE #8 :
06/09/2005 OMNHRE OMNIBUS HEARING 07-21-2005
ACTION #8 READINESS HRG
4 10 06/09/2005 OMAPA  OMNIBUS APPLICATION OF PROS ATTY _
/11 06/09/2005 ASTD ASSIGNMENT OF TRIAL DATE 07-25-2005T8
| 12 06/13/2005 STLW STATE’S LIST OF WITNESSES
/13 06/13/2005 SB SUBPOENA - J.ZIEGLER
; 14 06/13/2005 SB SUBPOENA — M.N.S
;15 06/13/2005 SB SUBPOENA — 1.J.§
J 16 06/13/2005 SB SUBPOENA - D.ZIEGLER
/ 17 07/12/2005 CIT CITATION 07~-18-2005CP
ACTION (IC) CHANGE OF PLEA #8 1:30PM
/18 07/18/2005 CIT CITATION 07-18-2005
: ACTION (IC) CHANGE OF PLEA #8 1:30PM
07/18/2005 MTHRG  MOTION HEARING 09-15-2005RS
WVD SPEEDY TRIAL, TRIAL CONTD
, ACTION 8 READINESS
/19 07/18/2005 WVSPDT WAIVER OF SPEEDY TRIAL
/ 20 07/18/2005 ASTD ASSIGNMENT OF TRIAL DATE 09-19-2005T8
/] 21 09/07/2005 CIT CITATION 09-09-2005C9
ACTION P-CONTINUANCE OF TRIAL #8
09/09/2005 MTHRG  MOTION HEARING
MOTION TO CONTINUE - DENIED
/! 22 09/12/2005 STLW STATE’S LIST OF WITNESSES
/ 23 09/12/2005 SB SUBPOENA - J.ZIEGLER
/ 24 09/12/2005 SB SUBPOENA — MNS
/ 25 09/12/2005 SB SUBPOENA — 1JS
/ 26 09/12/2005 SB SUBPOENA — D.ZIEGLER
2 27 09/14/2005 RPT REPORT OF RESTITUTION
© 09/15/2005 MTHRG  MOTION HEARING .
: TRIAL IS READY TO PROCEED
2z 28 09/19/2005 PLPIN  PLAINTIFF’S PROPOSED INSTRUCTIONS
/ 29 09/19/2005 JYP JURY PANEL ’
2.30 09/20/2005 OTHER  STATE’S PROPOSED GENERAL QUESTIONS
331 09/20/2005 TRMM TRIAL MEMORANDUM - STATE
249 32 09/20/2005 PLPIN  PLAINTIFF’S PROPOSED INSTRUCTIONS
SECOND INSTRUCTIONS FILED. -
2.33 09/20/2005 AMINF  AMENDED INFORMATION SECOND AMENDED
2/ 34 09/20/2005 CTINJY COURT’S INSTRUCTIONS TO JURY
/ 35 09/20/2005 JYN JURY NOTE @ 4:00 P.M.
/ 36 09/20/2005 JYN JURY NOTE @ 4:30 P.M.
/37 0%9/20/2005 JYN JURY NOTE B S:06 P.M.
/ 38 09/20/2005 JYN JURY NOTE @ S:12 P.M.
739 09/20/2005 LGS LOG SHEET
z 40 09/20/2005 JTRIAL JURY TRIAL

JDG0O8 JUDGE DIANE M. WOOLARD
CLERK’S IN COURT RECORD
/41 09/20/2005 EXLST EXHIBIT LIST
/42 09/20/2005 VRD VERDICT CT 1 - BUILTY
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MEMORANDUM OF DISPOSITION

8 SET PSI/SENTENCING DATE

NO BAIL -HOLD

MOTION HEARING

#8 SPC SET 3:30 PM SENTENCING

- PRESENTENCE INVESTIGATION ORDER

MEMORANDUM OF DISPOSITION

ORDER AUTHORIZING REIMBURSEMENT
PETTY CASH FUND ,
ORDER AUTHORIZING REIMBURSEMENT
PETTY CASE FUND

ORDER AUTHORIZING REIMBURSEMENT
OUT OF STATE EXPENSES-SHILO INN
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OURT OF STATE WITNESS EXPENSES
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MEMDRANDUM OF DISPOSITICN

ORDER FOR HIV (AIDS) TEST

T0
TO
F/
F/

F/

 NOTIFICATION REGISTRATION(SEX OFF.)
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LETTER TO COURT

LETTER TO COURT

LETTER TO COURT

COLLECTION FEE ABSESSED

09-21-2005FA

10-25-2005T8

11-18-200578

11-08-2005T8

11-22-2005T78

12-08-2005T8
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SUB#
|1 72
Q73
] 74

5 7S

3 76

] 77

2.78

279
2. 80
/81

282
/ 83
/ 84

/ 85

89
20

~ P

?1

?2

~—

?3

94
95

96
97
98
99
100

SHUNN ~N

DATE

1271572005
01/11/2006
01/11/2006

01/11/2006
01/11/2006

01/12/2006
01/18/2006

01/26/2006
01/26/2006
01/30/2006

02/02/2006
02/02/2006
02/13/2006
02/13/2006
02/17/2006

02/21/2006

03/03/2006
03/03/2006
03/03/2006
03/15/2006
03/15/2006
03/31/2006

03/31/2006°

03/31/2006

04/10/2006
04/10/2006
04/14/2006

06/06/2006
0&/06/2006
046/19/2006
09/15/2006
09/22/72006
1271972006
1272072006
1272172006
07/02/2007
07/03/2007
07/0%9/2007
07/09/2007

ORIND

TRLC

LTR
ATDOZ2
DSGCKP
AFML
CRRSP

INX
LTR
TRLC
CLP
RTRCM

CRRSP

INVV
sCLPA
$CA
$CLPR
$CR
NT

INVY
TRLC

TRLC
VRPT
RTRCM

INVV
$CA
$CR
LTR
LTR
ADMOG
LTR
LTR
MT
RSP
MND
DCSAP

CLARK SUPERIOR COURT 08-29-08

DESCRIPTION/NAME SECONDARY
NOTIFICATION OF FELONY CONVICTION
NOTICE OF APPEAL TO COURT OF APPEAL
AFFIDAVIT/DECLARATION OF SERVICE OF
NOTICE OF APPEAL

MOTION F/ORDER AUTHORIZING REVIEW
AT PUBLIC EXPENSE & PROVIDING FOR
APPOINTMENT OF ATTORNEY ON APPEAL
ORDER OF INDIGENCY & AUTHORIZING
REVIEW AT PUBLIC EXPENSE & FOR
APPOINTMENT OF ATTORNEY ON APPEAL
TRANSMITTAL LETTER - COPY FILED
NACA/ORIND TO CODA :

LETTER TO ATTY RE APPT ON APPEAL
TABBUT, LISA ELIZABETH

DESIGNATION OF CLERK’S PAPERS
AFFIDAVIT OF MAILING
CORRESPONDENCE FROM COA #34280-411
RE UNTIMELY FILING OF NACA/SET

FOR DISMISSAL 02-10-2006

INDEX — CLERK'S PAPERS

.LETTER TO ATTY RE CLERK’S PAPERS

TRANSMITTAL LETTER - COPY FILED
CLERK’S PAPERS SENT TO COA
RETURN RECEIPT - CERTIFIED MAIL
CLP TO COA

CORRESPONDENCE FROM COA RE
"CONFIDENTIAL" DOCUMENTS

INVOICE VOUCHER TO OPD

CLERK’S PAPERS —~ FEE ASSESSED
COSTS ASSESSED PSTG - CLP
CLERK’S PAPERS - FEE RECEIVED
COSTS RECEIVED PSTE - CLP
NOTICE OF FILING OF VERBATIMS

L WILLIAMS

INVOICE VOUCHER TO OPD FOR V/B
TRANSMITTAL LETTER ~ COPY FILED
ADVISE COA OF FILING OF V/B
TRANSMITTAL LETTER - COPY FILED
VERBATIM RPT TRANSMITTED TO COA
RETURN RECEIPT - CERTIFIED MAIL
V/B TO COA _

INVOICE VOUCHER TO OPD

COSTS ASSESSED PSTG - V/B

COSTS RECEIVED PSTG - V/B

LETTER TO CLERK FROM DEFT FATHER
LETTER FROM CLERK TO DEFT FATHER
COLLECTIONS FEE ASSESSED

LETTER FROM DEFT TO CLERK

LETTER FROM CLERK TO DEFENDANT
MOTION TO MODIFY LFO'S

RESPONSE FRM D#8 - D-MOTION DENIED
MANDATE FROM COURT OF APPEALS
DECISION FROM APPELLATE COURT

42,50
8.45
42.50
8.45

11.40
11.40

11:32 PAGE
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/ 101

102
2Z 103

-1-01088-46

DATE

0771272007

07/13/2007
07/16/2007
08/22/2007

08/22/2007

/ 104
/7 105

/8 106
2 107
3 108
/ 109

& 110
> 111

2112
2.113
/ 114
2 115
/116
/] 117
/ 118

119
/ 120
/ 121

] 122

/ 123

/ 124

125
- 126
127

\\\

/ 128

08/22/2007
08/22/2007
08/22/2007
0%/19/2007
0571972007
09/27/2007

10/03/2007

10/04/2007
10/04/2007

10/10/20Q7

10/10/2007
10/23/72007
10/2572007
10/25/72007
11/05/72007
11/05/72007
11/05/2007

11/19/2007
11/712/2007

11/29/2007
11/29/2007
1173072007

12/19/72007
01/04/2008
01/04/2008
01/04/2008
01/24/2008
01/24/2008
02/26/2008

02/28/72008
02/28/2008
03/04/2008
03/04/72008
03/05/2008

CIT
ACTION
ORTRP
ORTRP
NT
ACTION
ACTION
SNTHRG
MM

FJs

WC
NACA
CRML
ORIND
JDGE0O8
TRLC

MTIND
PROR

LTR
ATDO3
PNCA
DSGCKP
INX
LTR
TRLC
CLP
RCP

NT
TRLC

TRLC
VRPT
RCP

ADMO&
INVV
$CLPA
$CA
$CLPR
$CR
DSGCKP

INX
LTR
TRLC
CLP
RCP

-—-——APPEARANCE DOCKET-

- CITATION

CLARK SUPERIOR COURT 08-29~08 11:32 PAGE 6

DESCRIPTION/NAME SECONDARY
PUBLISHED OPINIDON/REVERSED ON TWO
COUNTS/REMANDED COA #34280-4-11

08-22-2007C
#8 RESENTENCE

ORDER TO TRANSPORT & MOTION

ORDER TO TRANSPORT & MOTION
NOTICE

DECISION FROM CRT OF APPEALS/SET
HRG #8 '
SENTENCING HEARING

MEMORANDUM OF DISPOSITION

FELONY JUDGMENT AND SENTENCE
WARRANT OF COMMITMENT -

NOTICE OF APPEAL TO COURT OF APPEAL
CERTIFICATE OF MAILING

ORDER OF INDIGENCY

JUDGE DIANE M. WOOLARD
TRANSMITTAL LETTER - COPY FILED
EFILED NACA/ORIND TO COA

MOTION FOR INDIGENCY

PROPOSED ORDER/FINDINGS

ORIND SIGNED 9/27/07 - NO ACTION
LETTER TO ATTY RE APPT ON APPEAL
HAYS, JOHN A, :
PERFECTION NOTICE FROM CT OF APPLS
DESIGNATION OF CLERK'S PAPERS
INDEX TO CLERK’'S PAPERS

LETTER TO ATTYS RE CLERK’S PAPERS
TRANSMITTAL LETTER - COPY FILED
CLERK’S PAPERS SENT 7O CODA
RECEIPT(S) FOR UPS SHIPPING

CLP TO COA

NOTICE OF FILING OF VERBATIM

L WILLIAMS 7/ 0%/20/06

TRANSMITTAL LETTER - COPY FILED
ADVISE CDOA OF FILING OF VERBATIMS

08-22-2007FA

- TRANSMITTAL LETTER - COPY FILED

VERBATIM RPT TRANSMITTED TO COA
RECEIPT(S) FOR UPS SHIPPING

v/B TO COA

COLLECTIONS FEE ASSESSED
INVOICE VOUCHER TO OFD

CLERK’S PAPERS - FEE ASSESSED 30.50
COSTS ASSESSED SHPPG 8.00
CLERK’S PAPERS - FEE RECEIVED 30.50
COSTS RECEIVED SHPPG 8.00

DESIGNATION OF CLERK'S PAPERS
SUPPLEMENTAL

INDEX - CLERK’S PAPERS

LETTER TO ATTYS RE CLERK'S PAPERS
TRANSMITTAL LETTER - COPY FILED
CLERK'S PAPERS SENT TO COA
RECEIPT(S) FOR UPS SHIPPING



05-1-01088-6

5 128A
/ 129

// 130

DATE

07/24/2008
07/30/2008
07/30/2008
07/730/2008
07/31/2008

CLARK SUPERIOR COURT 08-29-08 11:32 PAGE 7

DESCRIPTION/NAME SECONDARY

SUPP CLP TO COA

REQUEST - PUBLIC DISCLOSURE

INVOICE VOUCHER TO OPD

CLERK’S PAPERS - FEE ASSESSED 10.00
COSTS ASSESSED SHIPPING 4.20
LETTER TO DEFT IN RESPONSE TO

PUBLIC DISCLOSURE REQUEST
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF CLARK
STATE OF WASHINGTON, - -

Plaintiff, Superior Court

No. 05-1-01088-6

Court of Appeals
No. 34280-4-11

)
)
)
)
V. )
)
JEFFREY SCOTT ZIEGLER, )
)

Defendant. )

VERBATIM REPORT OF PROCEEDINGS

Volume I

June 9, 2005
BEFORE: THE HONORABLE ROBERT LEWIS, Judge

APPEARANCES: Mi. Kim Farr, Deputy Prosecuting Attorney,
on behalf of the State of Washington; and

Mr. Jeff Simpson, Attorney at Law, on
behalf of the Defendant.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR -THE COUNTY OF CLARK
STATE OF WASHINGTON,

Plaintiff, Superior Court

No. 05-1-01088-6
v.

JEFFREY SCOTT ZIEGLER, Court of Appeals

No. 34280-4-II

Defendant.

VERBATIM REPORT OF PROCEEDINGS
BE IT REMEMBERED that the above—entitied cauée came
on regularly for hearing in the Superior Court éf the
State of Washington for fhe County of Clark, Vancouver,
Washington, June 9, 2005, before the HONORABLE ROBERT

LEWIS, Judge.

APPEARANCES: Mr. Kim Farr, Députy Prosecuting
' Attorney, on behalf of the State of
Washington; and

Mr. Jeff Simpson, Attdrney at Law, on
behalf of the Defendant.
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17
18
19

20

(The following proceedings took place 06/09/05:)

PROSECUTOR: Next up will be Jeffrey Ziegler,
that's No. 31 on your criminal docket.

MR. FARR: Your Honor, this matfer is on for
omnibus which Mr. Barrar had spelled out and I'm
presenting to the Court.

MR. SIMPSON: Your Honor, I'm appearing on behalf
of Mr. Barrar this morning.,

MR.‘FARR: And it's on for a State motion for a
continuance because Detective Aaron Holladay willl
be out of town during the time periocd ¢f the
presently given trial of 7/11. He's gone from 7/7
to 7/19.

MR. SIMPSON: And, Your Honor, Defense has no
objection to a continuance aé long as the trial is
set within speedy.

THE COURT: Well, was Mr. Ziegler being held czn
this matter?

MR. SIMPSON: Yes, Your Honor --

MR. FARR: With 70- --

MR. SIMPSON: -- I --

MR. FARR: 75,000 bail.

THE COURT: Well, the reas.o'n I asked is May 20th

the scheduling order says trial was set for July

48



10

11

12

16

17

18

19

20

22

23

24

25

11th, which was 66 days elapsed.

MR. SIMPSON: I think -- is that an error, the
667

MR. FARR: That's what we were trying to figure
out as well, whether that was supposed to be 56,
be;ause since he was in custody, obviously it
shouldn't be 66.

MR. SIMPSON: May, June, July --

THE CLERK: When was the trial set originally?

THE COURT: It was set for July 1llth.

MR. FARR: It was set on 5/20 for July 1llth.
MR. SIMPSON: I calculated 52, but mine can't be

k2 -a 7

trusted.

THE COURT: May 20th a July 11th trial would have
been 41 days elapsed.

MR. FARR: Then I don't know why 1it's --

THE .COURT: No,'no, no, wait, wait, wait. Never
mind. I'm reading the wrong date here.

THE CLERK: (Inaudible.)

THE COURT: May 20th July 11th would have been 52
days elapsed.

MR. SIMPSON: That's what I got.

THE COURT: I don't know where we got --

MR. SIMPSON: Yeah, I think 66 was an error.

MR. FARR: The difficulty is, again, the
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

officer's going to be gone till the 19th.

THE COURT: Well, that would be the 60th day.
Will he be back on fhe 19th?

MR. FARR: I -- well, he ~-- my -- my notes from
my secretary indicate gone from 7th through the
19th, so I think the 19th he would still be gone.

-THE COURT: (Pausé; reviewing calendar.) Set it
on for July 25th. That's wi;hin the cure period,
and I find there's good cause for the continuance.
So July 25th, 9:00. July 21st at 1:30 will be the
new readiness date.

THE CLERK: Sco it will stay at 52 days since it's
within the cure?

THE COURT: Well, the trial -~ and you may want
to prepare --

THE CLERK: Do you want me to do one of the trial
resetting notices instead of a scheduling order?

THE COURT: May 20th was the -= yeah, May 20th
was the arraignment date. vI'm setting the matter
on for July 25th, which actually is 66 days
elapsed. I'm doing so because I find good cause to
continue the mattef outside the speedy trial rule
because of the planned advance vacation of the
necessary witness. That's within the cure period

allowed by the court rules.
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11

12
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15

16

17

18

19

20

21

22

23

24

So we'll reset the trial date to that day-
and the readinesé hearing to the 21st at 1:30.
Previousvdates are stricken.
Is there an omnibus application for the
defendant?
MR. SIMPSON: Not at this time, sir.
MR. FARR: Could we have the due date, then,
of --
THE COURT: We'll use July 12th as a cutoff date.
MR. FARR: Okay. Thank you.

(Proceedings reéessed this 9th day of June, 2005.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR THE COUNTY OF CLARK

STATE OF WASHINGTON,
Plaiﬂtiff}
v.
JEFFREY SCOTT ZiEGLER,

Defendant.

)
)
)
)
)
)
)
)
)

Superior Court - !
No. 05-1-01088-6

Court of Appeals
No. 3428B0-4-1II

VERBATIM REPORT OF PROCEEDINGS

Volume II

July 18, 2005

BEFORE: THE HONORABLE ROBERT LEWIS, Judge

| APPEARANCES: Mr. Kim Farr,

Deputy Prosecuting Attorney,

on behalf of the State of Washington; and

Mr. Jeff Simpson, Attorney at Law, on
behalf of the Defendant.

.z%hd&fﬂ%%&umu«%%amfzimmféZ&mwméw
13321 F&E. Fonapp Gount

Sortland,

. 97886-5497

fihone (503) 761-1240, fax (508) 762-8244
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF CLARK
STATE OF WASHINGTON,

Plaintiff, Superior ‘Court

No. 05-1-01088-6
v.

JEFFREY SCOTT ZIEGLER, Court of Appeals

No. 34280-4-I1

— e e e v e e e e

~Defendant.

VERBATIM REPORTfOF PROCEEDINGS
BE IT REMEMéERED that the above-entitled cause came
on regularly for hearing in the Superior Court cf the
State of Washington for the County of Clark, Vancouver,
Washington, July 18, 2005, before the HONORABRLE ROGER

A. BENNETT, Judge.

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting
Attorney, on behalf of the State of
Washington; and

Mr. Jeff Barrar, Attorney at Law, on
behalf of the Defendant.

Eoomdls P edtezms, ?«a/g’m Ohansorcdon
78527 F°E. Sonapp Bours
Bonitiond, Crogon 97256

Ahono (508) 761-7240, fo (508) 765-5244
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(The following-proceédings took place 07/18/05:)
MR. FARR: Your Honor, this was set for trial
July 25. We thought we had an opportunity today to
proceed. I think there's goihg to be a motion to

continue and a waiver.

‘MR. BARRAR: That's correcﬁ, Your Honor, I spoke
with Mr. Ziegler several times last week and we
believed we had worked out a resolution to the
case. It's my understahding that over tﬁe course
of the weekend he had an incident in the jail where
they've noﬁ put him in a‘high-risk environment and
they've added lithium and Wellbutrin to his
medications.

He has had a change of heart about how to
proceed and I would like to continue the trial date
because now I'm kinda dealing with a different guy,
to put it simply.

" He's willing to waive. 1I'd like to see how
the new medications affect his processing of
information.

THE COURT: The trial date right now is July
25th. How far out do you want to go?

MR. BARRAR: Given the medications, Your Honor,

we'd ask fof another sixty days if possible.
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15

16
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19
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10

THE COURT: How far, sixty, did you say?

MR. BARRAR: Yes, please.

THE COURT: (To clerk:) Yeah, sometime in mid- to
late September, if possible.

And is there a waiver?

MR. BARRAﬁ: Yes, Your Honor, he's still signing
at this point. I discussed a waiver would be
necessary to allow the medications to take effect.

(Pause in proceedings; completing paperwork.)

THE CLERK: (Listing available dates for
counsel.)'

MR. BARRAR: You gc ahead and call it.

MR. FARR: Well, because I don't have my calendar
here, so it's a shot in the dark, but the end of
September would be fine.

THE COURT: Okay, September 19th.

MR. BARRAR: Thank you, Your Honor.

THE COURT: I'm going to make the commencement

date August 1lst.

MR. BARRAR: Thank you;

THE COURT: So that would be 31 and 19, 50 days
on speedy trial.

MR. FARR: And the readiness, Your Hﬁnor?

THE COURT: That would be the 15th of Séptember.

MR. BARRAR: And we can go ahead and strike the
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11
readiness for this Thursday. Thank you.

(Proceedings recessed this 18th day of July, 2005.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Plaintiff,

v.

JEFFREY SCOTT ZIEGLER,

Defendant.

BEFORE:

APPEARANCES:

- FOR THE COUNTY OF CLARK

Superior Court
No. 05-1-01088-6

Court of Appeals

)
)
)
)
)
)
)
) No. 34280-4-1I1I
)

VERBATIM REPORT OF PROCEEDINGS

Volume III

=

.September 9, 2005
THE HONORABLE DIANE WOOLARD, Judge

Mr. Kim Farr, Deputy Prosecuting Attorney,
on behalf of the State of Washington; and

Mr. Jeff Barrar, Attorney at Law, on
behalf of the Defendant.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF CLARK -
STATE OF WASHINGTON,

Plaintiff, Superiocr Court

No. 05-1-01088-6
v.

JEFFREY SCOTT ZIEGLER, Court of Appeals

No. 34280-4-1II

e Nt N e e e S e e

Defendant.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that the above-entitled céuse came
dn regularly for hearing in the Superior Court of the
State of Washington for the County of Clark, Vancouver,
WashingFon, Septémber 9, 2005, before the HONORABLE

DIANE WOOLARD, Judge.

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting
Attorney, on behalf of the State of
Washington; and

Mr. Jeff Barrar, Attcrney at Law, on
behalf of the Defendant.
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PROCEEDINGS

(The following proceedings took place 08/09/05:)

MR. SHANNON: Ziegler. I don't have a file on
Mr. Ziegler. '

THE COURT: Well, Mr. Farr's case, I understand.

MR. FARR: We're here on Mr. Ziegler today. We
have a trial -- this is my motion. We have a trial

set for the 19th. We've made contact or attempted‘

to make contact with the mother and victim and find

" out they have moved to the state of Texas. So we

are -- I don't think we're going to be able to gef
them up here for the prerequisite necessities for
the trial date of the 19th.

We have sufficient time within the speedy.
trial to bump this for a couple weeks, and that's
what the State would ask.

THE COURT: Well, it appears there's ten days on
the speedy tfial.

MR. FARR: Ten days left?

THE COQURT: (No audible resbonse.)

MR. FARR: Oh. I thought there was more than
that.,

THE COURT: So, Mr. Barrar?

MR. BARRAR: Mr. Ziegler is opposed to a

continuance, Your Honor, but we do understand that
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the new commencement date was August lst, I

believe.

THE COURT: Well, I don't -- okay. So I've got
the commencement date of August lst and a trial
date of the 19th.  Leaves us at 50 days, is what
we've got on the trial date. |

MR. FARR: (Inaudible) custody sixty days
(inaudible) .

THE COURT: Uh-huh.

MR. FARR: Well, so0 the most we couid gef would

be through the week of October 3rd, I think. And

THE COURT: That's true.

MR. FARR: -- gone for the week of October 3rd.

THE COURT: And I don't have any trials set for
October 3rd. We could move you to another
department, but you're gone, so I guess we're set.

MR. FARR: All right. All right, well, I thought
I'd (inaudible).

MR. BARRAR} Thank you.

MR. FARR: Thank you very‘much, then, Your Honor.

THE COURT: Okay.

(Proceedings recessed this 9th day of September, 2005.)
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SUPPLEMENT TO THE AFFIDAVIT

The facts before this Court show that the State has misled this Court by
excluding those medical vrecords which!icalls into guestion the state of mind of

the prosecutor who tried this case.

As to the matter of Judge Dizne 1) Woolard not recusing herself as was

reguested in the Movtice o the Court/Momorandom/Affidavit, A criminal

defznd

o

nt may move for a change of.judge based on a affidavit of prejudice.”
See State v.“iafra, 122 Wn.éd 5e0, 594, 859 p.2d 1231 (19%3). Judge Woolord
Dié not follow her recusal as stipulated in Affidavit's: reguest = - stating her
 prejudice. Also, RCW 4.12.050 “permits a party to ;hange jud@es once as

'g matter of right upon timely filing motion without substantiating a claim of

. prejudice."” SeeIState v. Torres 85 wWn.App. 231, 932 P.2d 186. Defendant did

make an request for " ..once as a matter of right" change of Judge Woolards

—

Dated this 6th day of February, 2011

DOCE866970 Unit4NR~27-U

Airwvay Heights Corr. Ctr.
P. O. Box 2049 - 11919 W. Sprague Ave.,

Airway Heights, Wa 99001

Page 2 of 2 Supplement to the Affidavit C. C. Causef05-1-01088-6
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FILED
2011 AUG 24 Atii0: nO

SCOTT 6. WESER. CLFRi
CLARS rag o ERK

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR Clark County COUNTY

Ne._05-1-01088-6

STATE OF WASHINGTON,
MOTION FOR IN-CAMERA
REVIEW HEARING AND
RELEASING CLIENT FILE

Plaintiff,

V.

Ziegler, Jeffrey Scott

Defendant.

e d G T N R

Defandant Jeffrey Scott Ziegler moves this court for

nf his client files in possession

an in-camera raview hearing

David Barrar, WSBA # 18281 ,

of defense counsel Jeffrey

and an order for counsel to timely provide the files to this

defendant.

This motion is supperted by the attached declaration and
memorandum, and all documents previously filed are incorpor-

ated by reference.

DATED this 18thday of August , 2011

// Ziegler, Jéffrey Scottaﬁﬁfﬁéfendant

MOTION FOR IN CAMERA REVIEW
-1 of 1~
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SUPERIOR COURT FOR THE STATE OF WASHINGTCON
IN.AND FOR Clark COUNTY

No. 05-1-01088-6

STATE OF WASHINGTON,

DEFENDANT'S DECLARATIDN AND
MEMORANDUM IN SUPPORT OF
MOTION FOR IN-CAMERA REVIEUW
HEARING AND ORDER RELEASING
CLIENT FILES

Plaintiff,
v.

Ziegler, Jeffrey Scott.,

Defandant.

e e et M Nt M et e e S N

Defendant daclares under penalty of perjury under the laws of the’

State of Uashfngton the followinmg to be true and correct to the best

of defendant's knowledge:

1. 1 am the defendant in this case, am over the age of 18, and am

competent to give this declaration.

2. I make this declaration in support of my motion seeking in-camera

review of my client files and sn order to release them to me.

3. I am currently seekino sppellate review of my case and have bean

unsuccessful in my attempts to receive my client file from my attorney

Jeffrey David Barrar , WSEA # 18281

4. T am seeking to obtain my entire client file(s) in eccordance

DECLARATION AND MEMORANDUM
OF LAW -1 of 3-
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11
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15

16
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26

with CrR 4.7(h)(3),(6); and WSBA opinions 181, 1114, and 2117.

5. After in-camera revisw of my file(s) I am seeking an order from

this court to my attorney directing my attorney to provide all files minus

attorrmey theories, opinions and conclusions.

&. I.am not regussting vital information on the alleged victim(s),

i.e., medical records, social security number, address, telephone numbers,

or other such private informatian.

MEMORANDUM OF LAUW

Defendant seeks his client file maintained by his attorney pursuant to

Criminal Rule &.7(h){(6):

In Cmaera Proceeding. Upon recguest of any person, the court may
permit any showing of cause for demisl or regulation of disclosure,
or portion of such showing, to be made in camers. A record - -shall be
made of such proceedings. If the court enters an order oranting relief
following a showing in camera, the entire record of such showing shall
be sealed and preserved in the records of the court, to be made avail-
able to the sppellate court in the svent of an appeal.

Defendant seeks an order from this court in accordance with WSBA

opinion 2117:

CrR 4.7(h)(3)-Analysis

the file, in its entirety, belonas to the client, subject only
to the limited exceptions contained in the formal aopinion [181]
and copying cast must be born by the sttormey since the original
Tile belonos to the client either upon reguest or ending of the

representation.
see An appointed counsel ...[a]t the conclusion of representatian...

the obligation of the attormey is to turn the file over to the
[indigent] client. An indigent client in such circumstances can-
not be charged a supplemental -fee in order to obtain materiasl

in their files... WSBA 2117 pp.2-3 (2006).

Further, WSEBA ooinion 187 supports defendant's recuest to this court:

II. Responding to a former client's recuest for files
g. Conclusien: At the conclusion of a representation...the file
generated in the course of representetion, with limited exceptions,
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must be turned over to the client at the client's reguest, and if the
lawyer wishes to retain copies for the lawyer's use, the copies must

be made at the lawyer's expense.

WSBA cpinion 1114 is further instructive:

[}

The Committee was of the opinion that under that rule (CrR 4.7(h)
(3) and (7), in light of the facts presented in your inguiry, a court
order should be obtained directing the withdrawing lawyer to transfer
the papers as reguested by the client.

Finally, CrR &4.7(h)(3) provides in part:

a defense attorney shall be permitted to provide a copy of the
materials to the defendant after making appropriate redactions. which
are approved by...order of the court. State v. Rafay, 167 Wn.2d 644,

CONCLUSION
It is necessary that this court conduct asn in camera review of
defendant's client file and determine what is snd what is not appropriate

ss 8 matter of lsw to release to defendant.

In consideration of the above facts, court rules, WSEBA opinions and

" case law, defendant reocuests this motion be granted in all respsctis and

that defendant's file(s) be provided to him.immediataly.

DATED this 18thday of August 2@V
— 7 Agzg;ég;})

Signed
Jeffrey S¥o 7 ,Defendant

DOC#886970 Unit#886970

Airway Hts, Corr. Ctr.,

P.0.Box 2049-11919 W, Sprague Ave.,

Airway Heights, WA 99001
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Formal Opinion: 18]
Year Issued: 1987

RPC(s): 1.16
Subject: Asserting Possessory Lien Rights and Responding to Former Client’s Request for

Files

At the conclusion of the representation of a client, the client often requests a copy of the

"file." If the lawyer’s fees remain unpaid, the lawyer may want to assert lien rights. If no
lien rights are claimed, a question often arises as to what parts of the file must be provided
and whether the lawyer can charge the client for the expense of copying the file. The Rules

of Professional Conduct shed light on both questions.

1. The attorney’s possessory lien.

A. Issue: What are the ethical limitations on a lawyer’s right to assert a lien on the papers or
money of a client or former client? .

B. Conclusion: A lawyer cannot exercise the right to assert a lien against files and papers
when withholding these documents would materially interfere with the client’s subsequent
legal representation. Nor can the lien be asserted against monies held in trust by the lawyer

for a specific purpose or subject to a valid claim by a third party.

C. Discussion: Attorneys have a "retaining” or a "possessory" lien under RCW 60.40.010
against papers or money in the lawyer’s possession. In contrast to a "charging" lien under

RCW 60.40.010(4) on a judgment obtained for a client, the retaining lien on papers or
money cannot be foreclosed. Ross v. Scannell, 97 Wn.2d 598, 647 P.2d 1004 (1982). The

lien "may merely be used to embarrass the client, or, as some cases express it to ‘worry’ him
into the payment of the charges." Gottstein v. Harrington, 25 Wash. 508, 511, 65 P. 753

(1901).

The client, however, retains an absolute right, in c.ivil‘cases at jeast, to terminate the lawyer
at any time for any reason, or for no reason at all. RPC 1.16(a)(3); Belli v. Shaw, 98 Wn.2d
569,657 P.2d 315 (1983). Upon termination of the relationship, RPC 1.16(d) requires that:

A lawyer shall take steps to the extent reasonably practicable to protect a client’s interests,
such as . . . surrendering papers and property to which the client is entitled. . . . The lawyer
may retain papers relating to the client to the extent permitted by other law.

If assertion of the lien would prejudice the former client, the duty to protect the former
client’s interests supersedes the night to assert the lien.

A chent’s need for the files will almost always be presumed from the request for the files.
But this need does not mean that in every case the assertion of a lien will prejudice the
client. If there is no dispute about fees and the client has the ability to pay the outstanding
charges, 1t 15 proper for the lawyer to assert the lien. In this situation, it is the former client’s

htto:/’/mcle.myvwsha.ore/10/mAant asny ?2IMN=1524 /110N



TO: HONORABLE DIANNE M., WOOLARD
CLARK COUNTY SUPERIOR COURT
P.O. BOX 5000
VANCOUVER, WA 98666

FROM: JEFFREY ZIEGLER-886970-NB-27-U
AIRWAY HEIGHTS CORRECTION CENTER
P.0. BOX 2049
ATRWAY HEIGHTS, WA 99001

RE: CAUSE #05-1-01088-6 MOTION TO DISMISS FCR VIOLATION OF SPEEDY TRIAL RULE
Dear Ms. Woolard; December 9, 2010

I would like to take this peaceful time to place yocu upon proper
notice that pursuant to Const. art. 4, § 20 and RCW 2,08.240, you have 90-days
within which you must act and rule or transfer my motion to dismiss to the court
of appeals as a personal restraint petition.

I filed my motion pursuant to RAP 12.2 which said that I may file
a motion under court rules after the mandate had already been issuved so long as
that motion did not raise issues already decided by the Court of Appeals., IN
this case the court of appeals has not heard that issue, that issue is ripe for
review and there is no other reason outside of mailice that would cause you not
to act upoin the motion.

I caused this motion to be deposited into the AHCC federal mail
system logged legal meil which makes that the day of the motions filir under
the mailbox rule. This leaves you now have only 41 days lef :to hear this motion
or trarsfer that to the court of appeals as a PRP.




SUPPLEMENT 10 THE AFPTDAVIT

OOMES NN, Jeffrey Scott 2iegler, and moves to supplement the Affidavic in
aupport of the Morion to NDlsmiss cue to speedy trial violations..
In the merorandum in support of the Motion to Nismiss, Mr. Ziejgler was e-
“atained hy lsa enforcement on May T, X5 which started the clock within which
the State had €0 daya toe have Mr. Ziegler brougat to tetal. That period lapsod

hefore Mr. Ziegler was finally hbrought to trial. ¥ Thus, s dismiasal is warrantec.

In support of rhat factual statesent of when Mr. Zieglaer was detained whicn
i3 matarial to the atart time for speedy trial to cosvmence, Mr. Ziegler
sxlewents the record withehe Che rocodds wnich are %0 He affixed to tne Affidaviz

as Attachwent €. (“we enclosed attacimentd.

Maring this case, this Court also anked the “tare to produce the sedical
recorde. The “tate’s responss waz that none axisteds Since this case deals with
an allagation of rape of a child, then the madical records would he of The utivmst
frmportance to sciontifically retarmine whether or not a rape ¢ifd cocur or if the
alleagation was nased on improper morives. nclosed as for Lhe conveniance of this
Tourt te a partiadlset of rthose medical recorda vwhicn the Btate claimad "does not

exist,® which ars to »e affixed to thae Affidavit as Attevment 7. {See attachinent.)

Since ¥r. Pilegler {u having difffcuities in secucing the enticve set of racords
he moves tnis Court undder TR 706 to ampoint a "soecial naster™ to inveatigate into

the factual sxistenco of th

]

» medical records in thés cassz. %ee Delaney v. Canning,

88 Wn.Apgee 498, 227 PL23 278 (1927, Pr. Tiegler also asks that this Court producs

thase medical records Lo rnhelr entirety once an in camera review has heen coxiuctec?

Page 1 of 2 Supplemant to the Afficdavit COCauae805= =01 060=b



SUPPLENMEITT 1D THE APPIDAVIT
The facts weiore this Qourt show that toe 8Stats has misled this Court by
excluding thosse madicy? racords whidh oalls into questcion the state of mind of

the prosecutor who triad *his case.

Az to the matrer of Judge Diane ¥ Woolard not recusing heraelf as was ses

[

reguested in the Motice %o the Court/“emoranium/?ffitavit, "3 criminal Jofence
defendant may move for a chanie of judae ~asod on & affidavit of prejudice.”
Hoe State v. Parva, 122 tn.?d 590, 564, R&G P24 1231 (1993). Judae wWoclard
Nid not Follow har recusal aa stipuvlated {n MFfLAewittae po-ctedy stating her
Sheenicatudicn.,  Alzo, W A,12.067 " vwits a party %o change judjes £ once as
# ratrer of cignt upon timely filing eotion without substantiating a claim of

preJudice.” = Srate v.e Torrsa F5oWnLRpo. 231, G77 Puic 188, Defondant dic

maks an requast for WM@sonce as a matter of right“ for change of Mudge Woolars

Mted thig Arh day of Fohroary, 2011

RESPECTFULLY..SUBMITTED,

/!;"‘ -

g - L e

DA™ OO fniEARP-2T=L

PMeway #elahes Corr. e,
Pe O. Fox 7067 - 11015 V. Rowague bve.,

Blrway Haioive, W G

Fage 2 of 2 Supplerent o “he Affidavit  ©. 7. Causel5-1-01080-6
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ASSIGNMENTS OF ERROR

. The trial court erred by transferring Mr. Ziegler’s post-trial motions to
the Court of Appeals without notice and an opportunity to be heard.

. The trial court erred by summarily denying Mr. Ziegler's May 2™ post-
trial motions without a hearing.

. The trial court erred by adopting Finding of Fact No. 3.

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Due process requires notice and a meaningful opportunity to be
heard before a government deprives any person of life, liberty,
or property. In this case, the trial court transferred Mr.
Ziegler’s post-trial motions to the Court of Appeals without
advance notice and in the absence of a meaningful opportunity
to be heard. Did the trial judge violate Mr. Ziegler’s right to
procedural due process under the Fourteenth Amendment and
Wash. Const. Article I, Section 3?

2. Under CrR 7.8, a post-trial motion for relief from judgment
may not be summarily denied by the superior court. Here, the
superior court summarily denied Mr. Ziegler’s May 2" post-
trial motions. Did the trial court err by summarily denying Mr.
Ziegler’s post-trial motions for relief from judgment?



STATEMENT OF FACTS AND PRIOR PROCEEDINGS

Mandate and Opinion (2007), Supp. CP. Following a new sentencing
hearing, he appealed again. The judgment and sentence was affirmed, but
the case was remanded for removal of a condition of community custody.
Mandate and Opinion (2009), Supp. CP. Following denial of a Petition
for Review, the Court of Appeals issued a mandate on March 13, 2009.
Mandate and Opinion (2009), Supp. CP.

Mr. Ziegler subsequently filed a Motion to Dismiss, alleging a
violation of his right to a speedy trial." Motion to Dismiss (11/10/2010),
Supp. CP. The trial court took no action. Response to Defendant’s
Motion (11/30/2010), Supp. CP. Mr. Ziegler also filed a Motion for In-
Camera Review (8/24/2011). The court took no action on this motion as
well. Response to Defendant’s Motion (8/29/2011), Supp. CP.

Mr. Ziegler then sought mandamus relief from the Supreme Court.
See Correspondence from Supreme Court (12/30/2011), Supp. CP; Copy —

Defendant’s Supreme Court Motion (1/3/2011), Supp. CP. On February 7,

" In addition, he apparently filed a Personal Restraint Petition in the Supreme Court.
The Petition was transferred to the Court of Appeals and later dismissed. Order Dismissing
Petition, Supp. CP.



2012, the Supreme Court issued an order granting Mr. Ziegler’s petition
for a writ of mandamus and directing the trial judge “to act upon
Petitioner’s motion to dismiss his convictions.” See Order (2/7/12)
(Appendix B, attached to Preliminary Response to Defendant’s CrR 7.8
Motion, Supp. CP).

Following the Supreme Court’s order, the trial judge elected to
treat Mr. Ziegler’s motion to dismiss as a CrR 7.8 motion and ordered it
transferred to the Court of Appeals. Order re: CrR 7.8 Motion (3/7/12),
Supp. CP. Mr. Ziegler filed a pleading objecting to this action.” Motion
of Objection to Reclassification of CrR 8.3 Motion iﬁto a CrR 7.8 Motion
Without Prior Notice, Supp. CP. The trial judge elected to treat this
motion as a CrR 7.8 motion as well, and transferred it to the Court of
Appeals.> Order re: CrR 7.8 Motion (3/27/2012), Supp. CP.

On May 2, 2012, Mr. Ziegler filed a set of documents that included
a “Motion for Arrest of Judgment Pursuant to CrR 7.4(b)...”, a “Motion
for New Trial/Hearing Pursuant to CrR 7.5,” and a “Motion to Vacate

Transfer(s)...” D-Motion New Trial/Arrest of Judgment, Supp. CP. He

? Later, he filed a Notice of Appeal addressing this same decision. Notice of
Appeal, p. | (4/24/12), Supp. CP.

* Mr. Ziegler responded by filing a Notice of Appeal. Notice of Appeal, p. 2
(4/24/12), Supp. CP.

(OS]



requested a reference hearing, sought appointment of counsel, asked that
he be transported from prison, and enclosed an affidavit of prejudice. D-
Motion New Trial/Arrest of Judgment, Supp. CP.

The trial judge responded by entering an order denying Mr.
Ziegler’s motions without holding a hearing.* Findings of Fact, Supp. CP.

Mr. Ziegler timely appealed. CP 20.

ARGUMENT

THE TRIAL COURT VIOLATED MR. ZIEGLER’S FOURTEENTH
AMENDMENT RIGHT TO PROCEDURAL DUE PROCESS.

A. Standard of Review

Alleged constitutional violations are reviewed de novo. Bellevue
School Dist. v. E.S., 171 Wash.2d 695, 702, 257 P.3d 570 (2011). The
interpretation of a court rule is an issue of law, reviewed de novo. State v.
McEnroe, 174 Wash. 2d 795, 800, 279 P.3d 861 (2012). Court rules are to
be interpreted using the rules of statutory construction. /d. A court rule
should be interpreted in such a manner as to avoid constitutional infirmity.
State v. E;zton, 168 Wash. 2d 476, 480, 229 P.3d 704 (2010); State v.

Coleman, 151 Wash. App. 614, 622, 214 P.3d 158 (2009).

* Included was a finding that “[t]he Court of Appeals, Division 11, also received the
defendant’s Motion to Vacate Transfer of Petitioner’s CrR 7.8 Motion and found the

superior court acted within its authority and the transfer was proper.” Findings of Fact,
Supp. CP.



process by transferring his post-trial motions to the Court of

% The trial judge infringed Mr. Ziegler’s right to procedural due

Appeals without prior notice and an opportunity to be heard.

The state and federal constitutions prohibit the government from
“depriv{ing] any person of life, liberty, or property, without due process of
law...” U.S. Const. Amend. XIV; Wash. Const. Article I, Section 3. The
“touchstone” of this provision “is protection of the individual against
arbitrary government actions, whether in denying fundamental procedural
fairness (procedural due process) or in exercising power arbitrarily,
without any reasonable justification in the service of a legitimate
government interest (substantive due process).” Cradduck v. Yakima
County, 166 Wash. App. 435, 442,271 P.3d 289 (2012).

The fundamental requirements of procedural due process are notice
and an opportunity to be heard. In re Bush, 164 Wash.2d 697, 705, 193
P.3d 103 (2008). The opportunity to be heard must be at a meaningful
time and in a meaningful manner. Mansour v. King County, 131 Wash.
App. 255, 264, 128 P.3d 1241 (2006).

In the absence of adequate notice and a meaningful opportunity to
be heard, society cannot be confident in the outcome of a proceeding.

CrR 7.8 governs post-trial motions for relief from judgment.

Under CrR 7.8(2), the trial court “shall transfer a motion filed by a

defendant to the Court of Appeals for consideration as a personal restraint



petition” unless certain conditions are met. CrR 7.8 must be interpreted in
a manner consistent with the procedural due process protections provided
by the constitution. Eaton, at 480. Accordingly, a post-trial motion may
not be transferred to the Court of Appeals unless the moving party is
provided notice and given a meaningful opportunity to contest the transfer.
Bush, at 705; Mansour, at 264.

Here, the Supreme Court directed the trial judge to act upon Mr.
Ziegler’s post-trial motions. See Order (dated 2/7/12) (Appendix B,
attached to Preliminary Response to Defendant’s CrR 7.8 Motion, Supp.
CP). Instead, the trial court transferred the motions to the Court of
Apneals. Order re: CrR 7.8 Mation (3/7/12), Supp. CP: Order re: CrR 7.8
Motion (3/27/2012), Supp. CP. This was accomplished without prior
notice, and without an opportunity to contest the transfer.

Mr. Ziegler deserved notice and a meaningful opportunity to be
heard before the trial judge transferred his motions to the Court of
Appeals. When the Supreme Court ordered the trial court to act on his
motions, he was entitled to believe he would finally receive a decision on
the merits, including a chance to present evidence that related to his
claims. See Order (2/7/12) (Appendix B, attached to Preliminary

Response to Defendant’s CrR 7.8 Motion, Supp. CP).



By transferring Mr. Ziegler’s motions to the Court of Appeals
without notice and an opportunity to be heard, the trial court violated his
Fourteenth Amendment right to procedural due process. Bush, at 705;
Mansour, at 264. Instead of denying Mr. Ziegler’s May 2" motions, the
trial judge should have realized her error, granted the motions, and
addressed the merits of his claims.’

For these reasons, the trial court’s Findings of Fact, Conclusions of
Law, and Order must be vacated. The case must be remanded for a

decision on the merits of all the motions Mr. Ziegler presented.

3 In the alternative, the trial court should have followed the dictates of CrR 7.8 and
transferred the May 2™ motions to the Court of Appeals. CrR 7.8(2).
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CONCLUSION

For the foregoing reasons, the trial court’s order must be vacated
and the case remanded for resolution of Mr. Ziegler’s post-trial motions.

Respectfully submitted on September 13, 2012,
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1 THE APEAATE(OURT OF THE STATE OF WASHINGTON

beveston IL Cabett
) Llavk CountY Gobevior Coet
Q espondent, § Cusott 09"(“0/0%"
v \ Gtukennt oF Adfitionn
)
)
)
)

STATE OF WASHINGTON,

é’falﬂcgs For _QQ,\//‘C(A/
as G A7 |0.10

Jeffrey Scott Ziegler,

Petitioner,

I. IDENTITY OF MOVING PARTY

Jeffrey Scott Ziegler,Petiticner by and through pro se., asks

this court for relief designated in Part II of this %Woé
bl epnl Gxunds &y Loview) ides CAC [0.10

I7. STATEMENT OF RELIEF SOUGHT.

Petitioner prays this court Clgbdeu/ als 5{1&@47@0{‘05144%%Ld

Gounds G Lavlad dtut-ave o bB05Sed in atms lorlee

IIT. FACTS RELEVANT TO THIS MOTION.

Cﬁt/l/Y < Al S .
1. The W C ruling conflicts with this courts opinion

in State v Pelkey, 109 Wn.2d 484, 490, 745 P.2d 854 (1987)

VVLU [ % /}‘ .
2. The ruling 1s contrary to Federal Law 1in

Spitsyn v Moore 345 F 3d 7 th cir. 2003)

rullng conflicts with this State's

Criminal Rules of Discovery Chapter 13 § 1301 et seq..
LRl a_[s
4. The ruling is contrary to United States Supreme

Court precedent set in BRADY v Maryland, 373 U.S. 83, 83 S.CT. 1194




10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

26

10 L.EG.2d 215 (1963)
Cﬂu&#ﬁ%/& 1 %/Ho

5. The. 'C ruling is in conflict with RCW 4.16.48€, in

~

respects to equitable tolling.

Coutstoc 4
6. The 3 ruling is contrary to United States Supreme

Court ruling in Napue v Illinios, 360 U.S. 265 (1959),in respects to

prosecutorial misconduct.

7. Petitioner submits his original motion and incorporates it by
reference, the facts of the motion are layed out in part of the
original motion and it would be redundant to relist the issues.

8. Petitioner submits as evidence "e-mails" of DOC Correctional
Program Manager Gary Bohon in response to law library access while
petitioner was being housed out of State, stating his concerns of
facing serious lawsuits, because of lack of adequate access to legal
materials.

9. Petitioner submits as evidence "e-mail" responses of Jo Jansen
MLIS, Librarian of Corrections Corporation of America outlining her
concerns about the inadequate legal materials.

10. Petitioner submits as evidence "e-mail" responses from
Catherine L. Georg of Washington Department of Corrections outlining
her concerns that "J.C. Miller" was supposed to have loaded the
software to the computer once it was sent overnight delivery back on
January 28, + She further states "makes one wonder exactly how
long it's been since the COMPUTER and BOOKS were UPDATED" (which
worries me)

11. IT IS undisputed that the prosecuting attorney violated the

rules of discovery chapter 13 § 1306. et seq.,.
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12. It is undisputed that the prosecutors obligation to disclose
pursuant to § 1309, Petitioner contends that CrR 4.1 et seq., was
intentionally violated. (specifically CrR 4.5, 4.6 & 4.7)

IV. ARGUMENT
Pursuant to Title @) et seq.

A. Relief under this title, A person may seek
relief, other than a decision of the case
on the merits by motion as provided in

title .
RAP ;Z\SV An aggrieved person may object to a ruling of a ::rl“¢@?4r
k1%

or clerk, including transfer of the case to the court of appeals under

rule A- S{j) (g)_ by a/hm,fwmraﬁww directed to the
judges of the court ge /J-P("wle b}(//s}o” Lf 0~ W&/;

Petitioner respectfully submits that ap M@JJMMW
MMM%/%@JAQ 4t gﬁw_ﬂsu&ﬂ)&amﬂ that petitioner is

entitled to review of prior decisions if:

1. The decision of the court of appeals is in
conflict with a decision of the Supreme Court,or

2. The decision of the Court of Appeals is in
conflict with another decision of the Court
of Appeals, or

3. A significant question of law under the
constitution of the State of Washington or
of the United States is involved; or

4. The petition involves an issue of substantial
public interest that should be determined by
the Supreme Court.

These issues are such that intervention by the C;uﬁHwﬂf%%@e[SOf

the State of washington is warranted in this particular case.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PETITIONER IS ENTITLED TO EQUITABLE TOLLING.
StpEN

claims that petitioner is not entitled to
equitable tolling of the time limit because of prison conditions was
not properly before herbecause he did not raise the issue for the first

time in his motionefor discretionary review" (footnote 1 86085-8/2 of

commissioner's ruling.)

Q(A “Fo&, /S
Petitioner contends misapprehends petitioner's brief,
in that he claims petitioner's properly raised issue of equitable
tolling was not properly before the court, When in fact, that precise

issue was raised in the court of appeals and was ruled on contrary to

petitioner's offered evidence.
It is an undisputed fact that petitioner was housed out of state

while he was in his direct appeal process, petitioner was return to the

state on June 2¢4th, 2010.

Time allegedly expired on March 13, 2012, however Ninth circuit

ruling in Spitsyn v Moore 345 F.3d 796 (9th cir. 2003) adds 90 days for
filing, which would calculate approximately to June 13, 2010.

Pursuant to GR @, a motion/petition is filed upon deposit into
institution mail.

Petitioner deposited his Personal restraint Petition into the
institution mail on June 21, 2012, approximately 7 days late from the
365 day and 90 day of Spitsyn, totals 455 days required to file,
according to RCW 10.73.090 and Spitsyn, supra.

Petitioner was faced with extraordinary circumstances and
irregularities in being denied access to the courts, while housed out

of state, which was against his will and DOC recommendations.
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Petitioner contends the out-of-state e-mails submitted as evidence of
his denial of access to the courts by Washington department of
Corrections (thereafter known as WDOC) and Corrections Corporation of
America (thereafter known as CCA) a private for profit prison will in
effect give back petitioner 48 days for the first denial of law
library access, plus an additional 120 days for the second denial of
law library access see Exhibit 1 , giving petitioner back 168 days
minus the 7 for the alleged late filing, which amounts to 161 days,
Farly in filing his Personal restraint Petition. Even 1if we don't
count Spitsyns additional days, Petitioner would have 71 days early
filing.

Petitioner contends he is entitled to equitable tolling when it
is an undisputed fact that petitioner requested additional 90-120 day
extension in the year on 2005 direct appeal, filed on August 24, 2006
because of multiple issues of denial of Access to the Courts, In that
While petitioner was housed at Stafforé Creek Correction Center prior
to him being housed out of state, That institution law library was
being "retiled" see Exhibit 2

Immediately after his denial for extension of time to file, the
Court of Appeals denied petitioner's initial brief see # 34290-4.

WDOC, immediately housed petitioner out of state, despite
petitioner filing "Emergency Crievance" to WDOC out of state
representative James Thatcher with claims against "HIS"
recommendations to sent petitioner out of state while petitioner was

in his direct appeal process see Exhibit 3
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DOES RCW 4.16.180 APPLY IN THIS PARTICULAR CASE?
" Aad 0¥ 12O i en .
Petitioner claims RCW 4.16. applies in this particular case,
in that petitioner WAS house OUT OF STATE.
RCW 4.16.180 state in pertinent part:
STATUTE TOLLED BY ABSENCE FROM STATE.

If the cause of action shall accrue against any

person...who is a resident of this State and

shall be OUT CF STATE, or concealed therein, such

action may be commenced within the terms herein

respectively limited after the coming, or RETURN

of such person into the State, or after the end

of such concealment; and after such cause of

action shall have accrued, such person shall

depart from and reside out of this state, or

conceal himself, The time of his absence or

concealment shall not be deemed or taken as any

part of the TIME LIMIT for the commencement of
such action Emphasis added...

Accordingly,petitioner's appeal process did not start until he
was returned from out of stéte. To rule otherwise is to ignore
the above stated law.

With that being said, petitioner was return to Washington and
housed at Airway Heights Correction Center (thereafter known as AHCC)
on June 29, 2012. Petitioner filed June 21, 2012 pursuant to GR 4.

These undisputed facts outlines the extraordinary circumstances
petitioner was placed under by the WDOC in his attempts to forestall
his transfer out of state and his attempt to notify the court of the
denial of access to the courts that petitioner was experiencing at the
hands of WDOC'S failed experiment of housing inmates out of state,
which cost this State Millions of dollars.

It is undisputed that petitioner's claim of denial to the courts
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was raised on direct appeal, however denied by Court of Appeals Clerk

David Ponzcha of Division II.

Cousitbof '/é |
Moreover, The 7 { r&liance on RCW 10.73.090 is without

merit. RCW 10.73.090 is a statute of limitation, and is subject to the
doctrine of equitable tolling and the doctrine of equitable tolling
applies to statutes of limitation, But not to time limitations that
are jurisdictional, Unless of course the commissioner is claiming that
he does not have subject matter jurisdiction?

The doctrine of equitable tolling still permits this Court to
allow an action to proceed when Justice requires it, even though a

statutory time period has nominally elapsed. State v Duvall 86 Wash.

App. 871, 874, 940 P.2d 671 (1997), review denied 134 Wn.2d 1012, 954,

P.2d 276 (1998)

As such the one-year statute of limitation of RCW 10.73.090 should be

equitably tolled in this particular case. see also In re Pers.

Restraint of Hoisington, 99 Wn.App. 423, 993 P.2d 296 (2000); Miller v

New Jersey State Dep't of Corrections,145 F.3d 616, 617-18 (3rd cir.

1998)

DOES THE AMENDING OF CHARGES MID-TRIAL VIOLATES
WASHINGTON CONSTITUTION ART 1 § 2272

State v Pelkey 109 Wn.2d 484, 490, 745 P.2d 854 (1987) opinioned

that a court cannot sustain an interpretation of a court rule which
contravenes the Constitution. CrRLJ 1.1 "These rules shall not be

construed to affect or derogate from the Constitutional rights of any

defendant”
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In the present case, it 1is an wundisputed fact that the
prosecuting attorney amended the charges in mid-trial, Allowed by
Judge Woolard contrary to Pelkey, supra.
The PELKEY court opinioned that the trial judge violated Art. 1 §
22 of the Washington State Constitution by allowing the state to Amend
the information against the defendant after the State completed
presentation of it's case in chief.
Art 1 § 22 of the WA. State Const. provides in pertinent part:
"In criminal prosecutions the accused shall have the
right...to demand the nature and cause of the
accusation against him..."
Under this constitutional provision, an accused person must be

informed of the charges he or she is to meet at trial and cannot be

tried for an offense not charged. State v Carr, 97 Wn.2d 436, 438, 645

P.2d 1098 (1982)

In State v Rhinehart, Wn.2d 923, 602 P.2d 1188 (1279) stated "an

amendment during trial stating a new court charging a DIFFERENT crime

violates this provision. State v Lutman, 26 Wn.App. 766, 614, P.2d 224

(1980) that court concurred with Carr, it held "the court ruled that
...could not be amended during trial..." "The court ruled that the
amendment charging different crime violated the constitutional
provisions against being tried for an offense not charged."

2t is fundamental that an accused must be informed of the charge
he is to meet at trial and cannot be tried for an offense not charged,

Lutman, at 767.

In the case at bar, The prosecutOr amended the charges at

mid-trial with the approval of the trial court.
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DID THE PROSECUTING ATTORNEY COMMIT PROSECUTORIAL
MISCONDUCT, BY USING TESTIMONY HE KNEW TO BE FALSE?

Napue v Illinois, 360 U.S. 264 (1959), perhaps the leading case

has stated unanimously:

[A] conviction obtained through use of false
evidence, known to be such by representatives of
-the State must fall...the same result obtains
when the State, althrough not soliciting false
evidence, ALLOWS it to go uncorrected when it
appears the principle that a state may not
knowingly use false evidence, including false
testimony, to obtain a tainted conviction,
implicit in any concept or ordered liberty, does
not cease to apply merely because the false
testimony goes only to the credibility of the
witness.

Id at 269

But because, prosecuting attorney Farr knew or should have known
that both witnesses testimony was untrue, thereby amending charges in
mid-trial to add more charges that weren't in the original information,
petitioner was prejudiced by this prosecutorial misconduct.

Petitioner contends that there is an reasonable likelihood that
perjured testimony could have affected the Jjury. Due to the
significance at trial of the perjured testimony and the central role of
credibility in this case without that false testimony the outcome would
have been different.

The Supreme Court has held repeatedly that a prosecutor's failure
to correct a witness's false testimony, violates due process. Giglio v

United States, 405 U.S. 150 (1972); Giles v Maryland,386 U.S. 66

(1967) ;Mooney v Holohan,294 U.S. 103 (1935) (per curiam)

The principles of the Mooney, supra is not punishment of society
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for misdeeds of a prosecutor, but avoidance of an unfair trial. The
prosecutors business is not merely to achieve victory, but to establish
JUSTICE and TRUTH. In this particular case there was neither by the
prosecuting attorney, it is evident that he was seeking a "win" at all
costs, relying on false testimony, amending charges mid-trial, and
interlia Non-disclosure of exculpatory evidence helpful to the defense.

"If the court finds a presumption of vindictiveness, the 'BURDEN'
shifts to the prosecution to rebut it by PRESENTING evidence of
independant REASONS or INTERVENING CIRCUMSTANCES, that demonstrates
that the prosecutor's decision and tactics was motivated by a

legitimate purpose": (See Exhibit 4.);and See (Exhibit 5)

DID THE PROSECUTING ATTORNEY VIOLATE PETITIONER'S
UNITED STATES FEDERAL AND WASHINGTON STATE'S
CONSTITUTIONAL RIGHTS TO DUE PROCESS AND COMMIT A
BRADY v MARYLAND VIOLATION?

Brady v Maryland 373 U.S. 83, 83 S.CT. 1194, 10 L.Ed.2d 215

(1963)That court held that irrespective of the good or bad faith of the
prosecution, The governemtn MAY NOT suppress evidence favorable to the
defendant when requested, provided that evidence is material either to
guilt or to punishment. Id at 87, 83 S.CT. at 1196-97, 10 L.Ed.2d at
218.

Brady, imposes an affirmative DUTY upon the prosecutor to produce
such evidence, as either direct or impeaching evidence. The Brady, rule
is not merely "a dicovery rule, but "A RULE OF FAIRNESS AND MINIMUM

PROSECUTORIAL OBLIGATION" Emphasis added.

Brady, sets minimum constitutional standards under the due
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That statement alone would make one to think that "evidence" from
the prosecutor is contrary to his allegation of "force".

The prosecutor claims penetration, penetration with "force",
multiple times.

The withheld evidence from :Redwood Care Center would have shown,
there was no physical damage, hence "force" to penetrate and/or the
alleged rape could not have happened.

Moreover, then written and oral reports would have demonstrated
that the victims stated "nothing happened": and that is precisely why
there is no medical evidence in this case.

The State's medical expert could not say with absolute certainty
rape occurred. That is why the State offered no Physican's report of
physical examinations, however the state argued rape of a child.

The State did not offer proof of their claim, then withheld
evidence that is favorable to the defense. A classic BRADY violation.
In a light most favorable to the State, it may claim the
prosecutor knew nothing of the Redwood Care Center, until the later
stages of trial, exoept that State Witness DHCS Holladay! testified.
However, preparation BEFORE trial, this pertinent information
could have been used to impeach the victim(s) and the testimony would
have demonstrated prior inconsistent statements, but because of the
BRADY violations by prosecuting attorney Farr, Petitioner was
prejudiced by the withholding of this vital evidence.

Petitioner contends the prosecutors investigators knew of the

Red wood Care Center prior to trial. This was information gleened from

the victims mother.
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process clause with respects to pretrial discovery and applies to both
State and Federal prosecutors. Ic at 630

Brady, also held held that evidence of relatively minor
importance might be sufficient to create a reasocnable doubt.

In the present case, the prosecutor withheld his knowledge of the
Medical reports;-& 'Redwood Care Center.Detective Reports;(Exhihis &)
The courts have acknowledged the unquestioned regquirement of fair
play by a prosecutor. It is clear that an unconstitutional deprivation
of due process exists, where the State, even in good faith, suppress
evidence favorable to an accused. Brady, supra.

petitioner contends prosecutor farr violated his discovery
obligations pursuant to CrR 4.7, by failing to disclose oral and
written admissions allegedly made by the victims and the names and
addresses of persons known to have relevant information in the truth
finding process; such as Kaiser Permanente; Vancouver Clinic, etc.

Petitioner was deprived of a fair trial by the prosecutors
failure to disclose information held by the Redwood Care center,
information that would have demonstrated petitioner's innocence.

The State did not offer one piece of physical evidence, this was
a case of credibility. Prosecutor Farr knew that if the information
from Redwood Care center would have been brought to light, he had no
conviction, based on forensic medical data & perjured testimry.

Prosecutor Farr even went as far as making claim of medical
expertise he did not possess when he claims once a hymen is broken, it
often times repairs itself. I can only assume that was his explanation

s to why there was no physical evidence.
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Petitioner contends that if the evidence was known to him "prior"

to trial,

it would have been used to impeach the victims offered

testimony at trial and showed the prior inconsistent statements made

that prosecutor Farr offered to the jury, which he personally knew was

false. (See Exhibit 4 VRP pg430-432)et al)

The ruling in MOONEY, supra states where the court ruled on what

nondisclosure by a prosecutor violates due process:

"it is a requirement that cannot be deemed
to be satisfied by mere notice and hearing,
if a State has contrived a conviction
through the pretense of a fair trial which
in truth is but wused as a means of
depriving a defendant of liberty through a
deliberate deception of court and jury by
the presentation of testimony known to be
perjured. Such a contrivance by a State to
procure the conviction and imprisonment of
a defendant is as inconsistent with the
rudimentary demands of justice, as 1is the
obtaining of a like result by
intimidation".

quoted/cited Brady, 10 L.ED.2d at 218

Pyle v Kansas, 317 U.S. 213, 215, 216, 87 L.Ed.2d,

S.CT. 177.

"Petitioner's papers are inexpertly drawn,

but they do set forth allegations that his
imprisonment resulted from perjured
testimony, knowingly used by the State
authorities to obtain-his eenviction,. and
form the deliberate suppression by those
same authorities of evidence favorable to
him. These allegations sufficiently charge
a deprivation of rihts guaranteed by the
federal constitution, and, 1if proven,
would entitle petitioner to release from
his present custody"

quoting MOONEY, 294 U.S. 103

214,216,

63
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In other words, the suppression of evidence favorable to the

accused was in itself sufficient to amount to a denial of due process.

In the present case, the prosecutor withheld favorable

exculpatory evidence from petitioner.

To rule otherwise would be to ignore the long list of standing
precedent set in Washington State law as well as Federal Supreme Court
precedent.

The pertinent question here is "Did the prosecutor withhold
exculpatory evidence? Did the prosecutor use false testimony to obtain

CZ&J>7‘6%74%?;l/“;

It is evident from the record that the ’ES:;Z?;?}? ‘ rullng is

in conflict with State v Pelkey,
Conctor YL

,S, :@‘E ruling in

a conviction at all costs?

It is evident form the record the

respects to equitable tolling is contrary to Federal case Law of

Spitsyn v Moore. C:; /%427
Al 0l AY!S

It is abundantly clear that the Eg;z#%ggﬂé$ ruling is contrary

to Brady v Maryland. 4&‘2\’/?74"/%? / <
/ s

It is evident the E;ﬁzéé;£§5 ruling is in conflict with RCW

4.16.180//%4/2;/@Q9
Louif o= A/

And finally the }§%zﬁ?§2§ ruling is contrary to the United

States Suprme Court decision of Napue v Illinios.

Petitioner has set forth his evidence for this court to accept

his discretionary review and rule in his favor.

//
//
/




IN THE SUPERIOR COURT OF THE STATE O
IN AND FOR THE COUNTY OF CLARK

Case No. 05-1-01088-6

State of Washington

T v

Asrk e R

F WASHINGTO

Jeffrey Scott Ziegler

Plaintiff Defendant
Kim Farr Jeffrey Barrar
Attorney Attorney
Cause of Action: Judge:_ Diane M. Woolard
Rape I; Rape I Reporter:__CD
Child Molestation I; Child Molestation I Clerk: 1. Qlson

Date: _September 19-20,2005

Judicial Assistant: Dayle Rae

. Jurors Duly Impaneled and Sworn @ 11:35 a.m. September 19, 2005

| 1. Jean Johnson

2. Margaret Tweet

3. Kathleen Allman

4. Tamara Rupp
[

5. Jeff Van Sloten

6. Paul Rawlings

| 7. Veronica Zeggert

8. John Ryan

9. Phillip Brekke

10. Joseph Ramp

11. Donald Nelson

12. Dorothy Betzing

Alternate Juror: Debra Barrett

8:20 a.m. terk pre pulls 26 juror names placing them on the jury chart.
8:57 a.m. Prospective Juror Brandon Boyd added to the juror list.
9:13am. Court calis case for trial.

Kim Farr presenting as counsel on behalf of the State of Washington.
Defendant Jeffrey Ziegler presenting in custody and with his attorney Jeffrey Barrar.
Detective Aaron Holladay present at counsel table with Kim Farr.

9:14 a.m. tate’s Motion in Limine.
No objection to exclusion of witnesses, victim's past sexual behavior, prior victimization, evidence implicating others.

| —
L 5117 am. i No 3.5 hearing. !
| 9:192.m. Defense Counsel was advised by jail staff he was not allowed to speak alone with his dient. i
: Court will allow Mr. Barrar time to speak with his client alone in the courtroom with the officers present. ;
i Mr. Farr and the Detective will leave the courtroom while counsel speaxs alone with his chent. !
’ Court gaes off record.
( 9:31an Court reconvenes. Al parties are present and ready to proceec.

o—



Case No. 05-1-01088-6
Date: September 19 - 20, 2005
Court Reporter: Video Page 2

Defense Counsel advised his client to take the State’s deal in this case. Defendant addresses the court regarding the
requests he's made for his defense, hiring an investigator not done. Defendant wanting to call character witnesses but is
told this is not admissibie. State has to prove their case beyond a reasonable doubt.

9:37 a.m. Court asks Mr. Ziegler if he is confident in going forward with tnial today.

i 9:38a.m. Kim Farr giving the facts of the case to the Court.
9:46 a.m. Defense Counsel addresses does Mr. Farr intend to offer the DVD, play it for the jury.
State does not anticipate playing them, but admitting the box as Girls Gone Wild and having the girls identifying the box.
Defense would object to details of the video.
9:49 a.m. Court in recess to obtain the additional list of juror names.
10:07 a.m. Court reconvenes.
Kim Farr presenting as counsel on behalf of the State of Washington.
Defendant Jeffrey Ziegler presenting in custody and with his attorney Jeffrey Barrar.
Detective Aaron Holladay present at counsel table with Kim Farr.
Thirty four prospective jurors ushered into the courtroom by the Bailiff.
10:09 a.m. Court welcomes all prospective jurors.
Court gives the Qath to Jurors for Voir Dire.

10:10 a.m. Court seats the jurors as listed on the jury panel.

10:15 a.m. Court gives general instructions to all prospective jurors in the courtroom. Each juror is cautioned to pay close attention
during the voir dire process, answering all guestions.

10:18 a.m. Introduction of Kim Farr and Detective Aaron Holladay from the Child Abuse Intervention Center.

10:18 a.m. Introduction of Jeffrey Barrar and the defendant Jeffrey Ziegler.

10:18 a.m. Court’s reading of the Information two counts of Rape of a Child First Degree and two counts of Child Molestaticn First
Degree. Jurors are instructed by the court the defendant is presumed innocent in this matter, the State has the burden to
prove all elements of the crime beyond a reasonable doubt.

| 10:20 a.m. Court’s general questions of all prospective jurors. o
10:21 a.m. Court’s reading of the witness list.
10:22 a.m. Court’s general questions of the prospective jurors.
Court asks if anyone will have trouble being a fair and impartial juror in this case.
10:24 a.m. Voir Dire Begins.
Plaintiff Counsel Kim Farr Voir Dire.
10:37 a.m. Defense Counsel requesting that statement be stricken, court instructs the jurors the State has the burden to prove their
— case beyond a reasonable doubt and gives such cautionary statement.

10:43 a.m. Defense Counsel Jeff Barrar Voir Dire.

11:02 a.m. Count asks Erma Hurst if she can serve today. She says she can be fair but it is a sensitive subject.
Court and Counsels will speak with Denise Cole and Erma Hurst in public.

11:04 a.m. Barbara Shannon s ill with allergies with the air conditioning system.

11:05 a.m. Plaintiff Counsel asks if there are any other jurors who wish to speak privately, Geraldine DeMers. ]

11:06 a.m. Court instructs all prospective jurors they are to keep an open mind and are not to speak to one another about this case.

11:07 a.m. Individual voir dire of jurors in chambers with the Court and Counsels.

11:28 a.m. Challenges Begin.

11:32 a.m. Court seats the jury panel.

11:33 a.m. Court gives special instructions to the Alternate Jurar.

11:34 a.m. | Court excuses all other prospective jurors to the first floor to the jury room making sure they are released for the day. I

1i:35am. " Jurors Duily Impaneled and Sworn by the Court. _{

11:35am. Court gives cautionary instructions to the jury panel. !
i 11:38 a.m. Court instructions on the attorney’s functions during the course of the trial, the court's function during trial.
il:41am. | Court excuses the jury panel for lunch recess.
11:42 a.m. Statements by the defendant on the telephone, phone call made to the mother.
State asking for preliminary ruling for admissibility of the statements. He was not in custody and not being interrogated.
| He was being interrogated by his wife at the time. Those are the facts stipulated, but object to foundation. Preliminarily
don't neec a 3.5 in this situation; he was not in custody and not being interrogated by a police officer.

11:44 a.m. State has twenty some letters in its possession. There is only cne of the letters being sought for admission. State will i

show to Defense during the lunch hour. Defense Counsel will give to his client for review during the funch hour for hus 5
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client to review.

—
Jd
| 11:45 a.m, Court in tunch recess. ]
1:41 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. |
Detective Aaron Halladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar.

1:42 p.m. State addresses the court regarding the letters the defendant wrote to the mother previously. The state has found one of
the letters to be appropriate to this case, sanitized. Letter presented herein. Court asks counsel if this matter can be
addressed at break. There are paragraphs on page three that indicate starting with the language ...1 see no reason going
on living ancther day. Ask to go on to up to the fourth page....I didn't want to lose anybody I wish this wouldn't happen.
Court will take a look at it and make a decision later.

1:48 p.m. Jury Present in the Jury Box.

1:49 p.m. Plaintiff Counsel Opening Statement. o

2:17 p.m. Defendant Counsel Opening Statement.

2:22 p.m. Plaintiff Counsel Case-in-Chief.

2:23 p.m. Plaintiff Witness: Jennifer Ann Ziegler, sworn by the Court.

2:25 p.m. Witness identifies the defendant as seated at counsel table. Witness is the wife of defendant. Married July 19, 2002 after
their son was born.

2:36 p.m. Plaintiff Proposed Exhibits 1 through 6, 9 and 10.

2:38 p.m. Defense Counsel Objection as to relevance. Time period is relevant. Witness last Ieft the home August 24™ or 25 of

: 2005. Voir Dire of the witness requested and granted. Defense Counsel similar objection. Court will address at break.

2:40 p.m. Plaintiff Counsel continues with direct examination of Jennifer Ziegler. Witness on May 3, 2005 woke up to go to work,
found her husband on her daughter Marina’s bed asleep with her.

2:44 p.m. Defense Counse! Objection as non-responsive. Conform to the question.

2:45 p.m. Defense Counsel Objection as hearsay and non-responsive sustained.

2:46 p.m. Defense Counsel Objection as hearsay sustained.

| 2:47 p.m. Defense Counsel Objection as hearsay sustained.

2:50 p.m. Defense Counsel Objection as nen-responsive sustained,

- 2:51p.m. Defense Counsel Objection as non-responsive and move to strike overruled.

2:57 p.m. Court excuses the jury for afternoon recess.

2:57 p.m. Court stating the chiidren’s statements may be coming in under the hearsay excited utterance.

2:59 p.m. The photographs, discussion of the photos. State needs to ask the witness more questions regarding the pictures. The
photographs proposed exhibits 1, 2, 3, 4, 5, 6, 9 and 10 do they accurately reflect her home in May 2005. Prior answer
was some things are different. Defense Counsel asks her if some things are different. No Objection.

Court admits 1 through 6, 9 and 10.
3:01 p.m. Court in recess.
3:21 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.
Detective Aaron Holladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar. ]
3:24 p.m. Jury Present in the Jury Box.
324 p.m. Plaintiff Witness Jennifer Ziegler retaking the witness for continuation of direct-examination.

3:31 p.m. | _Plaintiff Proposed Exhibit # 13 shown to the witness for identification.

3:38 p.m. | Plaintiff Proposed Exhibit #11 unsealed and identified by the witness.

3:42 p.m. Plaintiff Proposed Exhibit #14 shown to the witness for identification.

3:49 p.m. Defense Counsei Cross-examination of Jennifer Ziegler. ‘

4:10 p.m. Plaintiff Counsel Objection relevance sustained. |

4:11 p.m. Defense Counsel Objection as non-responsive sustained. —‘,

4:12 p.m. Plaintiff Counse! Re-direct examination. :

4:14 p.m. Defense Counsel Objection relevance sustained.

4:14 p.m. Plaintiff Witness: Marina Saravia, sworn by the Court.

4:18 p.m. Witness identifies the defendant as seated at counsel table.

4:38p.m { _Plaintiff Proposed Exhibit #12 shown to the witness for igentification.

4:39 p.m. | Defense Counsel Cross-examination of Marina Saravia.

4:46 p.m. Court excuses the jury for the evening with instructions not to discuss this case with anyone.

The jurors are to return to the jury room by 8:15 a.m. tomorrow morning.
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4:47 p.m. ' Court in evening recess.

** Tuesday September 20, 2005 **
8:58 a.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.
Detective Aaron Holladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar.

8:59 a.m. State moves to seek to Amend the Information based upon the interviews with the children. The original charged Rape [
against Marina does not stand. But the testimony gives two separate incidents of child molestation 1. Testimony by
Isabella is expected in the police reports based upon information by Isabella is three Rape of Child I. Only one Rape 1
filed. State is Amending to two counts child molest against Marina and adding two more counts of Rape Child against
Isahella. Base upon Pefkie Uteraz and James. Multiple acts against child Isabella. Defendant claims none of Lhese acts

~ocawred. State asking for the Amendment, or after the child’s testimany.
Defense strongly objects to the Amendment. They had three, four or five incidences to interview the girls. Either they
had all the information or they didn't. To come forward at trial and then amend the information at trial. They had officers
in California interviewing the child. She came to court and said something different. Defense interview with the children
was based upon thase counts. Ask court to oppose the amendment.

9:07 a.m. With regard to the amendment, talking about what is apparently or alleged continuing course of conduct on children by
Mr. Ziegler. Sometimes what we hear or they are capable of testifying in front of a thirteen person jury, does not rob
defense of making the state prove their case beyond a reasonable doubt. Court provisionally aliowing the amendment but
making it until the testimony of Isabella. As to Marina, she has testified, that’s it.

9:11a.m. Jury Present in the Jury Box.

| 9:11am. Plaintiff Witness: Isabella Saravia, sworn by the court. March 28, 1995.
9:18 a.m. Witness identifies the defendant as seated at counsel table.
9:25a.m. Plaintiff Proposed Exhibit #12 shown to the witness for identification.

9:34a.m. Plaintiff Proposed Exhibit #11 shaown to the witness for identification.
9:53 a.m. Court excuses the jury for morning break.

| Court in morning recess.

10:06 a.m. Court reconvenres. Kim Farr present as counsel for and on behalf of the State of Washington.™ -
Detective Aaron Holladay is present seated at counsel table with Kim Farr.

Defendant personally present and appearing with his attorney of record Jeffrey Barrar.
| 10:09 a.m. Jury Present in the Jury Box. g

10:10 a.m. Plaintiff Witness Isabella Saravia retaking the witness stand for cross-examination.

10:13 a.m. Plaintiff Counsel Objection sustained,

10:13 a.m. Plaintiff Counsel Objection to the form of the question.

10:21 a.m. Plaintiff Counsel Re-direct examination.

| 10:22 am. Defense Counse! Re-cross examination.
| 10:26 a.m. Plaintiff Witness: Donald Edward Ziegler, sworn by the Court.

10:31 a.m. Defense Counsel Objection to the leading questions sustained.

10:33 a.m. Defense Counsel Objection to the leading questions.

10:34 a.m. Court is authorizing some leading questions at this point.

10:35 a.m. Defense Counsel Objection to the leading questions and find hostile witness.  ~

| 10:36 a.m. Defense Counsel Objection non-responsive, yes or no question.

. 10:37 a.m, Cefense Counsel Objection non-responsive averruled.

| 10:38 a.m. Defense Counsel Objection asked and answered overruled.
[10:392m. Defense Counsel Objection asked and answered overruled.

i 10:39 a.m. Defense Counsel Objection non-responsive,

[_19:40 a.m. Defense Counse! Objection asked and answered sustained.

: 10:41 a.m. Defense Counsel Objection asked and answered overruled.

| 10:45 a.m. i Defense Counsel Cross-examination of Donald Ziegler.

| 10:46 3 m. Plaintiff Witness: Deputy Bill Sofianos, sworn by the Court.
[_&53 a.m. taintiff Proposed Exhibit # 11 shown to the witness for identification.
[ 10:54 2.m. Plaintiff Exhibit #11 offered. Defense Counsel voir dire of the witness. Witness placed the exhibit inside the first bag.
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| The second bag unknown by the witness. Chain of custody issue, counsel objection. Goes to the weight and not the

admissivility. Court admits the exhibit. Exhibit #11 admitted.

11:02 a.m. Defense Counsel Cross-examination of Deputy Bill Sofianos.

11:04 am. Defense Counse! moves to strike all third party conversations in violation of Washington law.
Jury excused to the jury room.
State argues standard practice of law enforcement, phone tip used in police practice, case law supporting it. It is legal
behavior and his statements are admissible.
Defense argues he is listening into a conversation he has no permission listening into. Request for mistrial.
State does not want this issue brought before the jury again. State had its authorities ready to argue yesterday.

11:06 a.m. Court will take a break; come back to the exhibit #11 the vibrator. 1t is something that is unique to this case. Ms. Ziegler
and Isabella Ziegler identified the exhibit.
Court will have Officer Sofianos step down and the state to call its next witness.

11:10 a.m. Jury Present in the Jury Box.

11:10 a.m. Plaintiff Witness: Officer Edward Roy Kingray, sworn by the Court.

11:13 a.m. Plaintiff Proposed Exhibit #13 shown to the witness for identification, moves for admission.
Exhibit #13 admitted. State moves to publish Granted.

11:14 a.m. Plaintiff Witness: Detective Aaron M. Holladay, sworn by the Court.

11:21 a.m. Plaintiff Exhibits 1, 2, 3,4, 5, 6, 9 and 10 shown to the witness for identification.

11:22 am. Plaintiff Exhibit #12 shown to the witness for identification.

11:23 a.m. Plaintiff Exhibit #9 shown to the witness for identification.

11:23 a.m. Plaintiff Exhibit #12 admitted.

11:27 a.m. Defense Counsel Objection hearsay.

Court excuses the jury for lunch with instruction to return to the jury room by 12:15 p.m.

11:28 a.m. Court concerned about a few things. Court will resume the offer of proof at 12:30 p.m.

11:35 a.m. Court in lunch recess.

12:15 p.m. Clerk and counsels present.

12:32 p.m. Defendant present with custody.

12:40 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.
Detective Aaron Holladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar.

12:40 p.m. Defense presents to the Court, statements made by Don Ziegler to Detective Holladay that will be offered thru Detective
Holladay are offered to impeach Don Ziegler testimony, not for the truth of the statements themselves.
To impeach Don Ziegler's testimony, does the average juror understand what to impeach mean. Defense will explain to
the jurors during closing argument. Dayle will take up as a Jury Instruction.

12:41 p.m. Second Amended Information, Isabella Saravia has testified. Mr. Ziegler waives format reading of the Second Amended
Information and enters a continuing Not Guilty Plea to the Six Counts.

12:44 pam, Coming back to Detective Holladay, his testimany contrary statements Don Ziegler made to him.
State will probably bring back on Officer Sofianos for the cell phone issue. Ceurt noting defense issue is preserved, court
will allow the officer testify as to what Mrs. Ziegler heard. State saying defense argued that this was illegal, and ask the
court rule this admissible commenting it is constitutional and legal. Defense will object and the court will overrule.

. 12:53 p.m. Jury Present in the Jury Box.

12:53 p.m. Plaintiff Witness Detective Aaron Halladay retaking the stand for continuation of direct examination.

12:54 p.m. Cautionary Instruction prior to the testimony given to the Jury.

12:57 p.m. Defense Counsel Cross-examination of Detective Aaron Holladay.

1:06 p.m. Plaintiff Counsel Re-direct examination.

1:07 p.m. | Defense Counsel Re-cross examination.

1:08 p.m. | Plaint Counsel Objection overruled.

1:09 p.m. |_Plaintiff Witness recalled Deputy Bill Sofianos, remaining under oath. i

1:10 p.m. | Court has admitted the tesumony of the telephone conversations between Jeffrey Ziegler and Jennifer Ziegler. Court so 4}
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| informs the jury herein. Witness had contact with Mrs. Ziegler again but not what we are here for today.
1111 p.m. Defense Counsel Cross-examination of Deputy Bill Sofianos. First report on the fifth a little after midnight, the middie of
his shift.
1:12 p.m. Plaintiff Counsef Objection relevance; court directs to rephrase the question.
1:14 pm. Plaintiff Counsel Objection as hearsay; Court will give leeway as it is cross-examination.
1:17 p.m. Plaintiff Counsel Re-direct examination.
1:18 p.m. Defense Counsel Re-cross examination.
1:19 p.m. Plaintiff Counsel recalling its witness: Jennifer Ziegler, remaining under oath.
1:20 p.m. Defense Counsel Objection re interview in California. May ask the question but not great detail.
1:21 p.m. Defense Counsel Cross-examination of Jennifer Ziegler.
1:22 p.m. Plaintiff Counsel Re-direct examination.
1:22 p.m. Plaintiff Counsel RESTS.
1:22 p.m. Defense Counsel Case-in-Chief, -
1:22 p.m. Defense Witness: Detective Aaron Holiday, remaining under oath.
1:23 p.m. Plaintiff Counsel Cross-examination of Detective Holladay.
1:23 p.m. Defense Counsel Re-direct examination.
1:24 pm. Defense Counsel asks for a brief recess granted.
1:24 p.m. Jury excused to the jury room.
1:24 p.m. Defense Counsel has consulted with his client several times; it is against his advisement that his client takes the witness
stand. His client wishes to take the stand in this trial. Defense Counsel has advised him not to. Court advises the
defendant in these matters that upon counsel’s expertise the State has the burden to prove their case beyond a
reasonable doubt and he is subject to cross-examination. Defendant has discussed his options with counsel, his decision is
to take the witness stand and he understands he is subject to-€ross-examination. He has a right to take the stand.
1:27 p.m. Court in afternoon recess. -
1:33 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.
Detective Aaron Holladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar.
1:33 p.m. Defendant again asked if he understands he has the right to remain silent, defendant waives that right and wishes to take
the stand. Defensc Counsel believes his client knowingly and intelligently waives his right.
1:35 p.m. Defense Witness: Jeffrey Scott Ziegler, sworn by the Court.
1:39 p.m. Plaintiff Counse! Objection as irrelevant, Defense Counsel moving to strike.
1:43 p.m. Plaintiff Counsel Cross-examination of Jeffrey Ziegler.
1:45 p.m. Defense Counsel Objection as outside the scope of direct examination sustained.
1:45 p.m. Defense Counsel Objection as outside the scope of direct examination sustained.
1:46 p.m. Defense Counsel Objection as outside the scope of direct examination sustained.
1:46 p.m. Defense Counsel Objection as outside the scope of direct examination sustained.
1:47 p.m. Defense Counsel Objection overruled.
| 1:48 p.m. Defense Counsel Objection as outside the scope of direct examination sustained.
1:49 p.m. Defense Counsel RESTS.
| 1:49 p.m. No Rebuttal Witnesses from the State.
1:50 p.m. Jury excused for afternoon recess.
1:50 p.m. Sheile Kim from office of Jeff Barrar will assist Mr. Barrar with Jury Instructions.
L Court and Counsels will meet in the jury room to review the Jury Instructions.
2:18 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.
Detective Aaron Holladay is present seated at counsel table with Kim Farr.
Defendant personally present and appearing with his attorney of record Jeffrey Barrar.
| 2:20 p.m. Plaintiff Counsel has no objections or exceptions to the Court's Instructions to the Jury.
| 221 p.m. Defense Counsel has no objections or exceptions to the Court’s Instructions o the Jury.
2:24 p.m. Court has the Bailiff remove the notebooks from the juror chairs.
2:26 p.m. Jury Present in the Jury Box. .
2:27 p.m. Court reads the Court’s instructicns to the jury. Court informs the iury there are now six counts charged. The jurors are
told to follow the Jury Instructions. Court proceeds by reading the Court’s Instructions to the Jury. |
i 2:40 p.m. Plaintiff Counsel gives Closing Argument. |
t 3:24p.m. Defense Counsel gives Closing Argument. ]i

L 3:38p.m.

Plaintiff Counsel Rebuttal.
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SPECIAL CONDITIONS:
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17. Yoy shall sign xecessary refease of Information documents as requived by the Departuiont of
Lorrecton

18, Yo

shall not axaciate with people known to be an probation, parele, or convmunity

19, Youq shall submit to HIV/DNA testing as required by law,

DATR JUDGE, CLARK COUNTY SUFERIOR COURT
: KSIs}r
111 7/2008
Page 3

DO 09150 (FAPF fov, 42000) OG0




X OO O 00 O X O o O g

X

X

X

V =
V

Defendant shall not possess any gang paraphernalia as determined by the community corrections
officer.

Defendant shalltnot use or display any names, nicknames or monikers that are associated with
gangs.

Defendant shall comply with a curfew, the hours of which are estabiished by the community
corrections officer.

Defendant shall attend and successfully complete a shoplifting awareness educational program as
directed by the community corrections officer.

Defendant shall attend and successfully complete the Victim Awareness Educational Program as
directed by the community corrections officer.

Defendant shall not accept employment in the following field(s):

" Defendant shall not possess burglary toals.

Defendant's privilege to operate a motor vehicle is suspended/revoked for a period of one year;
two years if the defendant is being sentenced for a vehicular homicide.

Defendant shall not operate a motor vehicle without a valid drivet’s license and proof of liability
insurance in his/her possession.

Defendant shall not possess a checkbook or checking account.

Defendant shall not possess any type of access device or P.1.N. used to withdraw funds from an
automated teller machine.

Defendant shall submit to affirmative acts necessary to monitor compliance with the orders of the
court as required by the Department of Corrections.

Defendant shall not be eligible for a Certificate of Discharge until all financial obligations are paid in
full and all conditions/requirements of sentence have been completed including no contact
provisions.

Defendant shall not enter into or frequent business establishments or areas that cater to minor
children without being accompanied by a responsible adult. Such establishments may include but
are not limited to video game parlors, parks, pools, skating rinks, school grounds, malls or any
areas routinely used by minors as areas of play/recreation.

Defendant shall hot have any contact with minors. Minors mean persons under the age of 18
years.

Defendant shall enter into, cooperate with, fully attend and successfully compiete all in-patient and
outpatient phases of a sexual deviancy treatment program as established by the community
corrections officer and/or the treatment facility. “Cooperate with” means the offender shail follow all
treatment directives, accurately report all sexual thoughts, feelings and behaviors in a timely

_manner and cease all deviant sexual activity.

Defendant shall submit to periodic polygraph examinations at the direction of his/her community
corrections officer to ensure compliance with the conditions of community placement/custody.

Defendant shall submit to periodic plethysmograph examinations at the direction of histher
community corrections officer to ensure compliance with the conditions of community
placement/custody.

Defendant shall not possess or use any pornographic material or equipment of any kind and shall
not frequent establishments that provide such materials for view or saie.
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[1 A special verdict/finding for use of firearm was returned on Count(s)
ACW 9.94A.602, 510

[0 A spedial verdict/finding for use of deadly weapon other than a firearm was returned on
Count(s) . RCW 9.94A.602

[0 A spedial verdict/finding of sexual motivation was returned on Count(s)

RCW 9.94A.835

[0 A spedial verdict/finding for Violation of the Uniform Controlled Substances Act was returned on
Count(s RCW 69.50.401 and
RCW 69.50.435, taking place in a school, school bus, within 1000 fest of the perimeter of a school
grounds or within 1000 feet of a school bus route stop designated by the school district; or in a public
park, gublic transit vehicle, or public transit stop shelter; or in, or within 1000 feet of the perimster of
a civicjcenter designated as a drug-free zone by a local government authority, or in a public housing
project designated by a local governing authority as a drug-free zone.

[0 The defendant was convicted of vehlcular homicide which was proximately caused by a person
driving a vehicle while under the influence of Intoxicating liquor or drug or by the operation of a
vehicld In a reckless manner and is therefore a violent offense. RCW 9.94A.030

[0 This case involves kidnapping In the first degree, kidnapping In the second degree, or unlawful
imprisonment as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not
the minor's parent. RCW 9A.44.130

[1 The cqurt finds that the offender has a chemical dependency that has contributed to the offense(s).
RCW 9.94A.607,

[0 The crimes charged in Count(s) is/are Domestic Violence
offense(s) as that term is defined in RCW 10.99.020:

] A spedial verdict/finding that the defendant committed a crime involving the manufacture of
methamphetamine when a juvenile was present In or upon the premises of manufacture was
returned on Count(s) . RCW 9.94A, RCW 69.50.401(a), RCW 69.50.440.

[0 Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender score are Gount(s) . RCW 9.94A.589

[0 Additional misdemeanor crime(s) pertaining to this cause number are contamed in a separate
Judgment and Sentence.

[0 Other gurrent convictions listed under different cause numbers used in caiculating the offender score
are (list offense and cause number): .

2.2 CRIMINAL HISTORY (RCW 9.94A.525):

Actd | TYPE
EO NTENCING COURT DATE OF
CRIME SENTENCE Gounty & State) CRIME Adut, | OF ME
1] EVADE REACE OFFICER: N/A SANTA ROSA/CA 2/7/96 A Felony
DISREGARD SAFETY

[0 Additignal criminal history is attached in Appendix 2.2.

[] The defendant committed a current offense while on community placement (adds one point to score).
RCW 9.94A.525

[d The court finds that the following prior convictions are one offense for purposes of determining the
offender score RCW 9.94A.525:;

[0 The following prior convictions are not counted as points but as enhancements pursuant to
RCW 46.61.520:;

[(1 The State has moved to dismiss count(s)
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In conclusion, we affirm Ziegler’s judgment and sentence following his resentenciﬁg with
one exception. The trial court shall correct condition 5 to read “You shall not possess, use or
own firearms or ammunition.”

| A majority of the panel having determined that ;chis opinioﬁ wi‘ll not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.
ﬁ/‘—‘iw, Q%&% \}
Bndgewater! J.
We concur:
Ko @QD%
Houghton(/.f
Pendyar, A.C.J.




Wilen, Jerome H. (DOC)

From: Georg, Catherine L. (DOC)

Sent: Monday, March 15, 2010 2:00 PM

To: Bohon, Thomas G. 'Gary' (DOC)

Subject: RE: Washington law computer problem

Attachments: RE: Computer- O0S AZ - Law Lnbrary RE: Computer- OOS AZ - Law Library

The person who originally set up the computer was Tony Kramer (back in the day)... he no longer works in that capacity.
The computer was shipped to HQ in December and re-built by David Spice (it arrived regular mail, broken and uninsured

< —and was here more than 6 weeks). David does not work in the capacity (where he would help ) to load software. JC

was supposed to have loaded the software to the computer once It was sent overnight delivery back on January 28. It
most definitely would have been preferable for JC to indicate he couldn't get the computer to work. Makes one wonder
exactly how long it's been since the computer and books were updated (which worries me).

A few thoughts (partially because David Spice indicated the computer is ancient, and partially because DOC IT has had
trouble assisting AZ as a result of location). The offenders are estimated to be out only another 90-120 days? I am highly

. doubtful that we will be able to acquire/secure resources to configure another computer to send to AZ (especially

considering the 6+ weeks it took to get it ‘fixed' last time). To my knowledge, there’s nothing saying we guarantee faw

- library accessibility via computer. If the books are up to date (other than convenience for offender access), why continue

to mess with the computer if it's that old and that much trouble? If you want my two cents, I say ship the books and
scrap the computer. The books can be shredded or shipped when the offenders return. The computer can be shipped
back to IT, who will likely surplus it. There, I said it. Please keep me in the loop on your decision.

From: Aggers, Kennyth L. (DOC)

Sent: Monday, March 15, 2010 1:07 PM

To: Bohon, Thomas G. 'Gary' (DOC); Jansen, Jo'

Cc: Georg, Catherine L. (DOC); Milller, James C. Jr. (DOC); Combes Tlmothy P. rT'm (DOC)
Subject: RE: Washington law computer problem

Nope. Have no idea. Let’s ask Tim. Maybe he knows.
Tim, can you help out?

Kenny Aggers, CRT 1

Out of State & Jail Facilities Unit
PO Box 41149

Olympia, WA 98504

Phone: (360) 725-8924

‘Fax: (360) 586-7273

From: Bohon, Thomas G. 'Gary' (DOC)

Sent: Monday, March 15, 2010 12: 57 PM

To: Jansen, Jo'

Cc: Aggers, Kennyth L. (DOC); Georg, Catherine L. (DOC); Mmer, James C. Jr. (DOC)

Subject: RE: Washington law computer problem

Good afternoon. I'm unfamiliar with the 'exact setup of the computer, but we can see about figuring it out.
Kenny, do you'recall who.was working on this computer while it was up here? Thanks.

Gary Bohon, Correctional Program Manager

HQ Classification Unit
Washington State Department of Corrections
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Can you help with this problem? We need a tool to open the side of the WA computer. It is not sending a signal to the
monitor and | wanted to check if there were any wires loose before we send it back to them.

Are you on Red Rock today??

Thank you

Jo Jansen MLIS

Librarian

Corrections Corporation of Amenca
Red Rock Correctional Center .
1750 E. Arica Rd.

Eioy, AZ 85131

T: 520-464-3800

E: jo.jansen@correctionscorp.com

“we do not state these propositions in the comfortable belief that what people read is unimportant. we believe rather that
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a
democratic society. freedom itseff is a dangerous way of life, but it is ours.”

-from the american library association's freedom to read statement ’

www.ala.org

From: Bohon, Thomas G. 'Gary’ (DOC) [mallto tgbohon@DOCl WA.GOV]

Sent: Friday, March 26, 2010 12:39 PM -

To: Jansen, Jo; Spice, David V. (DOC)

Cc: Georg, Catherine L. (DOC); Miller, James C. Jr. (DOC); Marquts Rose E. (DOC), Combes, Timothy P, Tim' (DOC),
Aggers, Kennyth L. (DOC)

Subject: FW: Washington law computer problem

David, | understand that we can't just go mailing stuff off willy-nilly, but she’s trying to fix this for us so we don’t have to
pay to have it shipped up here again to be fixed (especially if it's an easy fix). In addition, having the law library
computer not in working order for this amount of time puts us at a great liability with regards to offenders having
constltutuonal access 1o the courts.

Jo, 've got one of these sets in my garage If you give me your address I'll mail it to you. You're domg us a favor; I'm not
going to ask you to spend $25 to help us out.

Gary Bohon, Correctional Program Manager
HQ Classification Unit
Washington State Department of Corrections

From: Spice, David V. (DOC)

Sent: Friday, March 26, 2010 12:31 PM

To: Bohon, Thomas G. 'Gary' (DOC); Jansen, Jo'; Combes, Timothy P. Tim' (DOC); Aggers, Kennyth L. (DOC)
Cc: Georg, Catherine L. (DOCY); Miller, James C. Jr (DOC); Marguis, Rose E. (DOC)

Subject: RE: Washington law computer problem

We do not have tools we can send however here is a link to Sears where she can pick up one.
http://www.sears.com/she/s/p 10153 12605 00947486000P?vName*Tools&cName-HandTools&sName Screwdrivers
&psid= FROOGLED1&sid=1Dx20070921x00003a

From: Bohon, Thomas G. 'Gary' (DOC)
Sent: Friday, March 26, 2010 11:23 AM
To: Jansen, Jo'; Spice, Davnd V. (DOC); Combes, Tmothy P. Tim' (DOC); Aggers, Kennyth L. (DOC)

6

PDU-15410 Install 1 000012



Gary Bohon, Correctional Program Manager
HQ Classification Unit
Washington State Department of Corrections

From: Jansen, Jo [mailto:Jo.Jansen@correctionscorp.com]
Sent: Monday, March 29, 2010 4:15 PM .

To: Bohon, Thomas G. 'Gary' (DOC)

Subject: RE: Washington law computer problem

Mr Bohon, :

No, they can not get it out of the books. There is no way to search the case law. The WA Reports that we have are only
supplements and there are hundreds of them, there may be a complete set but most are boxed up, they also do not go
back to when WA case law begins. There is also no way to Shepardize the law.

| have been printing specific case law, statutes, penal code, RCW, and WAC and anything else if they know what it is they
need. With out the computer they have ho access to any of these things.

* We have been out of compliance for some time as MriIC Miller is fully aware of.

Please, have them image another computer and send it down. | will return this one.

| currently have an Informal Grievance that | recently replied to. 1 also have an inmate who has been Barred For Time,
due to his inability to use legal resources to do his research and wants a statement to send to the court so that he can
get back into the court process. | can only state my involvement and referred him to JC Miller, but Mr Miller i is not
returning phone calls, his email is full and there has been no response from him.

Thank you,

Jo Jansen MLIS

Librarian )

Corrections Corporation of America
Red Rock Correctional Center
1750 E. Arica Rd.

Eloy, AZ 85131

T: 520-464-3800

. E: jo.jansen@correctionscorp.com

"we do not state these proposmons in the comfortable belief that what people read is unimportant. we believe rather that
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a
democratic society. freedom itself is a dangerous way of life, but it is ours.”

-from the american library association's freedom to read statement

www.ala.org

From: Bohon, Thomas G. 'Gary' (POC) [mailto: tgbohon@DOCl WA.GOV]

- Sent: Monday, March 28, 2010 3:13 PM

To: Jansen, Jo
Subject: RE: Was_hmgton law computer problem

Oy. Okay, thanks for the info. I'll see what we can do about it from here.

For the record, can they get what they need out of the books? Or is it just that the computer is easier to use than the
books?

Gary Bohon, Correctional Program Manager

HQ Classification Unit
Washington State Department of Corrections
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Federal Reporter Federal Appendix Disc 1 thru 3 Aug 2009 WPC28301(all)
Only Disc 3 of 3 Oct 2009 WPC28305

Only Disc 3 of 3 Dec 2009 WCP28307
Federal Reporter only disc 18 of 18 Dec 2009 WPC17162

Federal Reporter discs 1-18 Aug 2009 WPC17141-171158 (complete)

These are the only discs | have.

Can you verify with your West representative what discs and law we should have on this cémputer?
Who will they send the updates to? | would be happy to have them sent to my attention.

{ don't know if WA includes in the computer specific to WA like the RCW and WAC. | know that CA includes their DOM
and Title 15 on their computers as does Hawaii with something similar.

What ever you normally load on the computer would be great.

Thank you,

Jo Jansen MLIS

Librarian

Corrections Corporation of America -
Red Rock Correctional Cénter

- 1750 E. Arica Rd.

Eloy, AZ 85131
T: 520-464-3800
E. jo.jansen@correctionscorp.com

"we do not state thesé propositions in the comfortable belief that what people read is unimportant. we believe rather that
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a
democratic society. freedom itself is a dangerous way of life, but it is ours.”

-from the amierican library association's freedom to read statement

www.ala.org

From: Bohon, Thomas G. ‘Gary’ (DOC) [mailto:tgbohon@DOCL.WA.GOV]
Sent: Thursday, April 01, 2010 9:07 AM '

To: Jansen, Jo

Sub]ect: RE: Washington law computer prob&em

Jo, we're gomg to get you the new computer !t'll be ready to mail out fomorrow. We only need to know a couple of
things: -

(1)} Do you have ali of our updated {aw library CDs to be loaded on the machine once you get it? '
(2) Aside from those CDs, does anything else need to be on the hard drive? What about Premise? -

Anything else? If you can get me something back today, tha;c’ll work great. Thank you very much.
Gary Bohon, Correctional Program Manéger

HQ Classification Unit
Washingt_on State Department of Corrections

From: Bohon, Thomas G. 'Gary' (DOC)

Sent: Wednesday, March 31, 2010 4:25 PM

To: Spice, David V. (DOC); Marquxs, Rose E. (DOC); Combes, Timothy P. Tim' (DOC)

Cc: 'jo.jansen@correctionscorp.com’; Georg, Catherine L. (DOC), Miller, James C. Jr. (DOC); Aggers Kennyth L. (DOC)
Subject FW: Washington law computer problem

Can we please get them a new computer? We're going to face serious lawsuits if we don’t.’

2,
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Clark County Sheriffs Office 05-6390

"767 W 13TH Street 7(360) 397-2211 Report ID
' Vancouver, WA 98660 ' (360) 397-6074 (FAX) . 06/10/2005 09:54 1239
R — . RCN —
| Supplemental Incident Report i ,
TN _ [ DOR =
Records Center 06/10/2005 ?
“707 W i3TH Street (360) 397-2211 . Offcer Assauhed NonDsdosore
' Vancouver, WA 98660 _ " {360) 397-6074 (FAX) 0 0 !
Orsirtastson , Distritution Other :
'CAIC-PA . KIM FARR - CAIC
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: A i : | 1 } ; j

1 Locaton f
I

17917 NE 151ST AV WA |
" Local Geo T State Geo " Precnct IGeo

!RepDam l Rep Time  : From Date From Twme | To Date . To Tume Category | Class | Premse ‘\[
'06/10/2005 | 09:30| 1 I | | ] |
" Dom Vit - DV Cad ; Chid Abuse ; Arson " Homcde , Gang | Weapors T Aicohol : Drugs Compaser

o o ‘g a 0 8] | o 0

hem # | Loss/Acton , IBR Type
'1  EVIDENCE 'RECORDS | ‘
. Drug Guartity 7 Drug Measure Loss Vahse T Calor | Color
| J | L
Descrption

INMATE LETTERS WRITTEN BY J ZIEGLER ;

Brand .
y I

jNClCCaeqory }Tym

)
H

|

"Seral No T Owner Apphed No_ {OAN) —
! !

{ !

‘Miwalarnou

22 LETTERS WRITTEN BY JEFF ZIEGLER TO

" Rec. Date i By PSN }Rocm Rec. Vaue
106/10/2005 /1239 |VPD N
"Locaton

Lo Lo

T " S 7 Code

!7917 NE 1518T AV VANCOUVER {WA |
Narrative ' ]

Evidence

The following items were placed into the CCSO evidence system:
22 handwritten letters by Jeff Ziegler to his i (P, and SRR -1 &,

Narrative

On 06/08/05 | learned from Renata Rhodes of CPS that ENEMRNNG had been receiving mail from @
SR cff Ziegler. ’ !

On 06/09/05 | spoke with (immuilliges by telephone. SRENm®said M had received approximately 22 written
letters from Jeff that came from the Clark County Jail. Sl agreed to give the letters to me to be placed into

CCSO evidence.

Reporung Offcer ~~ 7T T T T T RN T T T r o o6 a2
Holladay, Aaron . 1233 Se2ganl
Approvng Officer . PSN gmp-aaooa‘
< z » O o W -

[ i e _ e c ~ w 8
- + T 5hN o z
| dMvOo o &

i T wo 2

Report printed by: 3299 . . _page 1 of 2 e K
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" Case No
'05-6390

‘Clark Coun Sherlffs Office

Narrative _
On 06/10/05 i went to 7917 N.E. 151st St. and met with gave the letters to me. | brought the

letters back to CAIC and briefly read through some of them. The letters in general summary are about religion,
forgiveness, and prayer.

Recommendation

Forward report to CAIC Senior Prosecutor Kim Farr for review.

I certify or declare under penalty of perjury under the law of the state
of washington, that to the best of my knowledge the attached report(s),

documents, and information contained therein are true, correct, and

accurate. (RCW 9A.72. 085) S
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Sofianos - X 2
have to go through an academy and so forth?
A. Yes.
Q. And was part of you;rtrainingrat the academy to

listen into phone conversations?

1 A. No, not specifically.

60

Q. Was there any discussion at the academy about what

was necessary to listen into a phone conversation?
MR. FARR: Objection --

THE WITNESS: To just listen in Xinaudible).
MR. FARR: -- as to relevancy.
MR. BARRAR: I want to know if they got a judge

‘to authorize a third-party consent to this

conversation.

MR. FARR: Well, objection, it's not necessary.
THE COURT: Continue.

B% MR. BARRAR: (Continuing) -

\r

you were listening on the line?

A. No.

‘Qyﬁ Did you seek an'‘order from a judggﬁﬁo{listen”into
‘a griya?nganersation?\‘ o -
-A. No:‘ ”

Q. How was this”different from tapping a phone? .
| A. Msfwziegler held the phone out to where I could‘1
hear. That was pretty much it? S
fQ. Okay. Did -- dider. -- &id you tell g;:mziegler




or listeé -- first of all, did he ever give youjéonsenpf
to lisfen to the cég;éréation? | |
A. No. |
Q. And did he ever give h;s consent to have you
festify as to the sﬁbstance of that conversation?
A. 'No 
ﬁQ. At any point did Ms. Ziegler say, There's a poli;e
officer here listening to the conversation?
A. No. |
MR. BARRAR: Your Honor, we would Q9Xe F? sg;}ke
all reference to the converszizgn as being a
| violation of therWashingtoﬂrlaw agéinst third—pa:ty.
/f{ consent and wiretaps. |
- THE COﬁRT: Okay. Let's take the jury out for a
«%; minute, please.
(Jurors exit courtroom.)
. MR. FARR: Your Honor, this is a @tandard poligg%
éracticg that is';sed;éll the timQBA Thismgerson |
) R
ffWas nQFV%gmpusFody:f He\didNnotgdireétlﬁér to.ask
ngim any questions. It is not a violation of a;;m%
%aw to have the phone tipped: It's used ﬁi/éQ;iéi#

Q.

classes’y We haveZi;se law that supports it,
, N  Case o ubP

f7practicef,we're taught about it in

™ e o .
{ [ Ve Ty LR s P . s £
# f¥ { RN L M s ¥ & Yo 3 r i e
o Lo P ¥ Fo g 0, S
- R s < o B e i —
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Did he ever give hisfconsengkto have you testify \\

N cririiina S A

é rosecutor )

=,

although{i didn't bring it because I figured he'd

P
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'// And so it 1is completely legal behaVior to do
\ .
/and his statements are admiSSible.
N
.,\\ f
" THE COURT: Do you have any -- ény authority/

i

jof the jury, as a preliminary matter

Sofianos - X 262

s

fraiee it yesterday\rather than raising it in front,

-

other that*you think this is akin to a w1retap°

Is, —--

MR. BARRAR: It's absolutelv akin to a wiretap.

PR
B L Rt oy O LRSI
= ol RSt R e B TN

He's listening into a conversation where he does

not have permiSSion to listen to the conversation,

s ! : ,
and he;cannot testify as to the/eubstance of that /

conversation.

v

It's no different from haVing a Wire It's

B

no different at all. "~ That's our position, and we'd

' P £t B A S e e e

fask for a mistrial.’
, : P

THE COURT: Well, I have so %oteQ/your pOSition /)

Are we through with this witness so we can go on to
another witness and we --

MR. FARR: Yes.

THE COURT: -- can discuss this a little bit

later?
MR. FARR: Well, at least I am.
MR. BARRAR: I have a lot more cross.

¢ MR. FARR: Well, I don't want the issue towoome\
J

e

; 7 T L Y
up again as to this illegality of this wiretap, .-




