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A. IDENTITY OF PETITIONER 

_,C=o=m=e=s:::......;N=o=w_,_,--=J=ef::.:f::.:r:..;e=...v'---=S=c=o=tt=-=Z=i=eg=l=er=----' asks this court to accept review of 

the decision or part of the decision designated in part B of this motion. 

B. CITATION TO COURT OF APPEALS DECISION 

Petitioner seeks review of the decision of the Court of appeals in case: 

It statedpg. 1 Facts: ••• three sentence hearings (Ziegler was never remanded 

as per 2007 Unpublished Op~.-Judgment and Sentence Correction) pg. 2 Analysis 
<:I'R Transfer of Ivk>tions (Ziegler argues errors in trial court transferring 201 0 
Motion to Dismiss and 2012 Motion Objecting to Transfer to this court CrR 7.8(c) 
(2)without notice and an opportunity to be heard. )Contrary to Court precedents 
Court of Appeals stated: "we need not revisit this issue[s] .Smith, 144 Wn.App. 
860,863(2008); Statement of Additition Grounds(SAG) pg.3 claims 1-5:"The first & 

sixth claims have no merit, and we do not consider the other claims;we find no error. 

a copy ofthat decision is attached to this motion as Appendix ;pg,.5(2)State Request for Reversal 
11The State asks this court to reverse the tr1al courP" s denial of May 2012 notions & 

remand for further proceedings[per]trial court 
C. ISSUES PRESENTED FOR REVIEW erred in entering an oreder of dismissal. •• " [We] 

determined ••• this opinion will not be printed ... 

To justify review, a COA decision must be in conflict with a Supreme Court 

decision, RAP 13 .4(b )( 1 ), another COA, (b )(2), present a significant question of law 

under a constitution, (b )(3 ), or involve an issue of substantial public interest, (b)( 4 ). 
Sentencing Issues/Invalid Judgment & Sentence 
(l)in conflict with Iabar, 128 Wn.app.343;115 p.3d 1038P005) remand & appeal 

(Wash.ct.app.,Apr.17, 2007) 11II.out-of-State Convictions ecmparibility Analysis [4][5] 
~14 We review a challenge to the classification of an out-of-state conviction de novo. 
State v. McOorkle, 88 Wn.App. 485, 493, 945 P.2d 736 (1997), aff 1d, 137 Wn.2d 490, 973 

RcA£e;6Mk9sf1treWbm@t%k8ve0fte<>~g£i~ffi~ ~~W ijga~~il5Eo&fiW:Ffmr 
RCW 9.94A.360(3) (2000), recodified as RCW9.94A.525, LAWS of 2000, ch.28,§15;CabrP.ra, 73 
Wn.Ap~t 168-69.See also State v. Duken 77 wn.A~p.532, 535-36, 892 ~-2d 120(1995)(for 
eia!t=Qviction could nOf be i ncl ndP.d i_ offende score Ee63use Stat_ fai ] ed to prove 
un er y1ng conduct met statutory elements under Washington law) •• The State bears the 
burden afestahl i shi ng the classification of prior out of state convi ctionsstate v. Me 

Cor7}:)i!3~if~t4;.~fh4~h;~~2~!s<~:9~~~:~~36~~-~4~~~}~if~~:af~}2f91~~ 
The Supreme Court held that prior convictions are sentence enhancements ••• " ;Apprendi v 
New Jersey, 530U.S.466, 120 s.ct.2348,(2000);In Wheeler,I45Wh.2d116,34P.3d799(2001)cer 
denied, 535U.S.996(2002);Ring v. Arizona, 536U.S.584,122S.ct.2428,(2002)stating: 11If a 
State makes an increase in. a defendant • s punishment •• that fact ••• m.st.l:e fa.Irl cy jury:rdm. 
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1996) 

See aJ l ehed Motion Objecting to Transfer 
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED under RAP 13.4(b) 

See ~ fvbtion Statement OfAdditional Grounds for Review 
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F. CONCLUSION 

See $ lhea Motion to Dismiss for Speedy Trial Violations, et al. 

I, Jeffrey Scott Ziegler, do hereby state that all things in these brief(.s) 

are true and correct to the best of my ability under the laws and statutes of the 

State of Washington and the United States of America under punishment of per:j ury. 

Respectfully submitted this 2-1 0 

Print name: 

DOC# 886970 

Stafford Creek Correction Center, Unit:H3-A-75-L 
191 Constantine Way 
Aberdeen, Washington 98520 
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TO: CLARK COUNTY PRESIDING JUDGE 

P.O. Box 5000, Franklin Center 
Vancouver, Washington 
98666-5000 

CLARK COUNTY PROSECUTOR'S OFFICE 
Mr:. K:imberly Farr - Leuutv Prosecutor 
P.O.Box 5000,1013 Franklin 
'/C::ClCOUVCr, \J8-si1E?:-'::.CT: 986fi5- ,f;a.,V 

CLARK COUNTY SUPERIOR COURT CLERK 
1200 Franklin St. , First Floor 
P. 0. Box .'nX) 

Vancouver, Washington <HJ66-.'D.X) 

CLARK COUNTY TRIAL JUDGE 
Hcnorable Jndse Diane WoolRrd 
P.O.Box 5000.1200 Franklin 
VaT"}couver, ilc:s~·±\1to:·~ 986&5 

FROM: JEFFREY SCOTT ZIEGLER 
AIRWAY HEIGHTS CORRECTION CENTER 
P.O. BOX 2049 
AIRWAY HEIGHTS, WA 99001 

I 
I 

~J 
~~ ;'.OI.J 
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RE: MOTION TO DISMISS PURSUANT TO CrR 3.3(h); and CrR 8.3(b) 

TO ALL NAMED PARTIES ABOVE: 
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OCTOBER 29, 2010 

Enclosed please find the Notice/Motion/Memorandum/Affidavit w/ 
attachments that I have prepared for resolution by the Superior Court. I do want 
to make it clear that I feel my trial judge will not be impartial to me and I 
am requesting that this Superior Court's presiding judge hear this motion. 

Due to the irregularities in the proceedings, I feel it is very 
important that this mater receive this Court's utmost and urgent attention. The 
interests of justice so require it and nunc pro tunc orders to remedy these very 
irregularities which deprived the defendant of several personal rights where the 
ending result was prejudice which cannot be isolated. 

Also, note that I would like the presiding judge to know that I have 
not prepared a proposed order due to the gravity and nature of the motion contents, 
therefore I felt it would be better to leave this order up to the individual judge 
assigned to entertain this motion on the merits. 

Please note the motion for the date on the note for docket and enter 
an order of transport so I may be present during the hearing. 
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-~~.Q)URT OF THE STATE OF WASHINGION 
IN AND FOR CLARK axJNI'Y 

STATE OF WASHINGTON 1 ] 

] 
Plaintiff, ] No. 05-1-01088-6 

] 
vs. ] NJI'ICE OF MJI'ION AND MJI'ION 'ID 

] DISMISS INFORMATION FOR KKI-'1-.iiT A"kTI'TTlCTT1::1d 

JEFFREY S. ZIEQER, ] IN THE PROCEEDINGS DEPRIVING r:::EFEN1'NI' 
] OF A SPEEDY 'IRIAL; MEMJRANDUM CF mlN I~ 

Defendant. ] AND AUTHORITIES IN SUPPORT THERIDF; 
] AFFIDAVIT OF JEFFREY S. ZIEGLER 

_________________________________ ] 

'ID: CLARK CDUNTY SUPERIOR CXXJRT ~"!\:; and 
'ID: CLARK CDUNTY PROSECUI'ING ATIDRNEY 

14 PLEASE TAKE IDI'ICE that on Novenber 29, 2010 at the hour of 9:00 

15 am, or as soon thereafter as counsel can be heard, Defendant Jeffrey S. 

16 Ziegler, pro se, will move this Court to dismiss the information and said 

17 subsequent convictions due to irregularities in the proceedings preventing 

18 the Defendant fran receiving a: (a) proper and timely prol:::lable cause h~ 

19 {b) a timely arraignment hearing; and {c) a speedy trial. 

20 The irregularities rendered government misconduct to which a 

21 claim for relief may be granted according to long standing laws. 

22 This motion will be based upon this No_tice, the attached memo-

23 randum of points and authorities, the affidavit of Jeffrey S. Ziegler, the 

24 pleadings and records on file herein, and upon such other and further 

25 argument as may be presented to the Court at the hearing of this matter. 

26 //// 

NJI'ICE/MJI'ION /MEIDRANDUM-1 

JEFFREY S. ZIEQER-886970-NB-27-U 
AIRWAY HEIGHTS CORRECTION cmrER 

P.O. BOX 2049 
AIRWAY HEIGHTS, WA 99001 
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Dated this 29th day of October, 201 0. 

IDI'ICN 

Defendant Jeffrey S. Zieger, pro se, hereby moves the Court for 

an order of dismissaL of the information and subsequent convictions due 

to irregularities in the case proceedings depriving the Defendant of his 

right to: (a) have probable cause detennined in a timely manner; (b) have 

his arraignment hearing occur within fourteen (14) days; and (c) a speedy 

trial. Such irregularities renders the entire conviction void as a matter 

of law. 

Further, this motion comes by way of the Defendant's invoking 

of this Court' s jurisdiction pursuant to CrR 3. 3 (h) and CrR 8. 3 (b) to hear 

the claims raised herein which violated the provisions of the Sixth and 

Fourteenth Amendments to the United States Constitution and Const. art. 

1, section(s) 3 and 22. See also 18 U.S.C.A. §§ 3161 and 3162. 

Dated this 29th day of October, 201 0. 

(7; - - -~----_ ~-'tt_ed 

Jeffre~egl ~~ 

MEMORANDUM OF POINTS AND AUTHORITIES 
1 • IN'IRODUCI'ION. 

The widespread, pervasive and willful failure to comply with 

the strict time restrictions found in the Superior Court Rules often times 

go unpunished leaving the Defendant's and Public's interest violated. 

As such, Mr. Ziegler's case is a classic example of a conviction 

NariCE/IDriON/MEM:lRANDUM-2 



1 that rests entirely upon violation after violation of the procedural rules 

2 goveming the procedures of the case trial and therefore such can only 

3 be determined to be structural in nature and not subject of any hamless 

4 error analysis. Such irregularities in the proceedings of the trial frame-

5 work require automatic reversal of the convictions and an entry of a 

6 dismissal order as the sanction to the State of Washington due to the 

7 government mismanagement of the case rendering prejudice to Mr. Ziegler. 

8 Accordingly, it is clear fran the record that the Defendant's 

9 right to have a probable cause determination within the first 48 hours 

10 after the arrest was violated; the Defendant's right to be arraigned within 

11 14 days fran the arrest was violated; and the Defendant's right to a speedy 

12 trial was violated. These three structural errors render the entire trial 

13 process and resulting convictions null and void as a matter of law subject 

14 to automatic reversal and dismissal for such irregularities because Mr. 

15 Ziegler was prejudiced by said sequence of events. 

16 

17 2. STATEMENT OF RELEVANT FAcrS. 

18 1 • On May 5, 2005, Mr. Ziegler was arrested and processed into 

19 the Clark County Jail pending a probable cause determination and informatio 

20 filings. See Affidavit of Mr. Ziegler at 

21 2. On May 13, 2005 ( 3 days after Mr. Ziegler was arrested) 

22 Mr. Ziegler was brought before the Court on a Preliminary Appearance hearin 

23 See Affidavit of Mr. Ziegler at 2 ; Attachment 1 at 2. 

24 3. On May 17, 2005 (12 days after Mr. Ziegler was arrested) 

25 the State, by way of information, charged Mr. Ziegler with two counts of 

26 Rape of a child in the first degree in violation of RCW 9A.44.073 and two 

NOI'ICE/MJ.I'IOO /MfliDRANDUM-3 



counts of Child molestation in the first degree in violation of RCW 

2 9A.44.083. See Affidavit of Mr. Ziegler at Attachment 1 at 1 ; Attachrnen 

3 5. 

4 4. On May 20, 2005 (15 days after Mr. Ziegler was arrested) 

5 Mr. Ziegler was brought before the Court for his arraignment proceeding. 

6 See Affidavit of Mr. Ziegler at a_; Attachment 1 at 2; Attachment 2 at 

7 VRP 3-6. 

8 5. On June 9, 2005 Mr. Ziegler was brought before the Court 

9 for an omnibus proceeding. See Affidavit of Mr. Ziegler at ; Attachment 

1 0 3. During this omnibus proceeding the following events relevant to this 

11 rrotion occured: 

12 PROSECUTOR: Next up will be Jeffrey Ziegler, that's No. 
31 on your criminal docket_ 

13 MR. FARR: Your Honor, this matter is on for omnibus which 
Mr. Barrar has spelled out and I'm presenting to the 

14 Court .•. (a]nd it's on for a state motion for a continuance 
because Detective Aaron Holladay will be out of town during 

15 the time period of the presently given trial of 7/11. He is 
gone from 7/7 to 7/19. 

16 MR. SIMPSON: And,. Your Honor, Defense has no objection to 
a continuance as long as the trial is set within speedy. 

17 THE COURT: Well, was Mr. Ziegler being held on this matter? 
MR. SIMPSON: Yes, Your Honor •.• 

18 THE COURT: Well, the reason I asked is the May 20th the 
scheduling order says trial was set for July 11th, which 

19 was 6 days elapsed. 
MR. SIMPSON: I think -- is that an error, the 66? 

20 MR. FARR: That's what we were trying to figure out as well, 
whether that was supposed to be 56, because he was in custody, 

21 obviously it shouldn't be 66. 
MR. SIMPSON: May, June, July --

22 THE CLERK: When was the trial set originally? 
MR. FARR: It was set on 5/20 for July 11th. 

23 MR. SIMPSON: I calculated 52, but mine can't be trusted. 
THE COURT: May 20th a July 11th trial would have been 41. days 

24 elapsed. 
MR. FARR: Then I don't know why it's --

25 THE COURT: No. no, no, wait, wait wait. Never mind. I'm 
reading the wrong date here ... May 20th July 11th would have 

26 been 52 days elapsed. 

NCJI'ICE/ MJI'ION /MEMJRANDUM-4 



MR. SIMPSON: That's what I got. 
THE COURT: I don't know where we got --

2 MR. SOMPSON: Yeah, I think 66 was an error. 
MR. FARR: The difficulty is, again, the officer's going 

3 to be gone till the 19th. 
THE COURT: Well, that would be the 60th day. Will he be 

4 back on the 19th? 
MR. FARR: I -- well, he -- my -- my notes frc:m the 

5 secretary indicate gone frc:m 7th through 19th, so I 
think the 1 9th he would still be gone. 

6 THE COURT: (Pause; reviewing calendar.) Set it for July 25th. 
That's within the cure period, and I find there is gcxrl 

7 cause for the continuance. So July 25th, 9:00. July 21st 
at 1 :30 will be the new readiness date. 

8 THE CLERK: So it will stay at 52 days since it's within the 
cure? 

9 THE COURT: Well, the trial -- and you may want to prepare -
THE CLERK: Ib you want me to do one of the trial resetting 

10 notices instead of a scheduling order? 
THE COURT: May 20th was the -- yeah, May 20th was the 

11 arraignment date. I'm setting the matter for July 25th, which 
actually is 6 days elapsed. I'm doing so because I find 

12 good cause to continue the matter outside the speedy trial 
rule because of the planned vacation of the necessary 

13 witness, that's within the cure period allowed by the court 
rules. So I will reset the trial date to that day ..• 

14 See Affidavit of Mr. Ziegler, Attachment 2 at VRP 3-6. 

15 6. On July 18, 2005, the defense lawyer sought a 60 day continuance 

16 asserting that Mr. Ziegler had an incident in the jail which the lawyer 

17 was prevented frc:m corrmunicating with Mr. Ziegler. See Affidavit of Mr. 

18 Ziegler, Attachment 3 at VRP 9-11. 

19 The trial court reset the speedy trial date to September 19, 2005. 

20 Id. at VRP 10. (No record was made of whether perjudice would occur). 

21 7. On September 9, 2005 the state sought a continuance for a couple 

22 of weeks asserting that it needed time to have the alleged victim and her 

23 mother arrive frc:m California. The trial court granted a continuance but 

24 did not make record of the new speedy trial date and further did not make 

25 any record of whether or not Mr. Ziegler would be prejudiced. The defense 

26 lawyer objected to and op.[X)sed this continuance. See Affidavit of Mr. 

NOI'ICE/MJI'ION/MEIDRANDUM-5 



Ziegler, Attachment 4 at VRP 14-15. 

2 The following chart is illustrative of the irregularities in the case 

3 proceedings establishing that the strict and explicit time restrictions of 

4 CrR 3.2.1; CrR 4.1(a)(l), and CrR 3.3(b)(l)(i) were not adhered to causing a 

5 deprivation of Mr. Ziegler's right to be afforded a trial had upon due 

6 process of law: 

7 
~RREST DATE: ~Ia y 5 , 2005 

8 PRELH1INARY APPEARANCE DATE: r1ay 13, 2005 

9 

10 P:NFORMATION DATE: r1av 17, 2005 
~RRAI G t-ITviEH DATE: t·hy 20, 200) 

11 

12 

13 

14 

15 

16 
Oi''!NIBUS DATE: June 9, 2005 

17 

18 

19 . 

20 

21 ! 
i 

22 I 

23 C00JTINUANCE DATE: July 18, 2005 

24 

25 

26 /Ill 

NOTICE/MOTION/HEMORANDUH-6 

No information filed 
Violates CrR 3.2.1. because it !1 
is 8 days after the arrest and 
not within the 48 hours mandated 
by Court rule 
Filed bv State/4 Counts 
Trial is set for July 11, 2005 
which is 72 days after arest and 
56 days from the arraignment. 
The arraignment is in violation 
of CrR 4.1 (a)(1) because it waE 
not held 14-days after the 
defendants arrest date. This 
hearings setting of the trial 
date for July 11, 2005 violates 
the mandate of CrR 3.3(b)(1)(i) 
because the date is outside of 
60 dav speedy trial rule 
Rest trial date for July 25, 
2005. This hearing is void as a 
matter of law because the trial 
date set on May 20, 2005 at the 
araignment for July 11, 2005 wa~ 
violation of the speedy trial 
rule by 16 days(due to very 
irregularity in the arraignment 
date the speedy trial clock has 
to start on the arrest date) 
There was no record made as to 
whether or not the defendant 
would be prejudiced by the push 
This hearing was conducted 69 
days from arraignment and 74 
days from the arrest and since 
the previous continance is void 
this one is also void in law 



1 The above chart illustrates that: (1) Ziegler was never afforded the 

2 opportunity to have a preliminary appearance hearing conducted within 48 

3 hours after his arrest; (2) Ziegler's case has never had any determination 

4 of probable cause conducted within the first 48 hours (in fact, the case has 

5 not one iota of evidence supporting that any determination of -:Jrobable cause 

6 ever occured which nullifies the entire case); (3) Ziegler Has deprived of 

7 his right to be arraigned within 14 days :c~ro;n his initial arrest date, and 

8 due to the irreg''"""lari ties of the proceedi:n_gs set O'Jt in ( 1) a:1:i ( 2) supra, 

9 the speedy trial rule operated from the initial date of arrest, not from the 

10 arraignment, and therefore the trial co'Jrt's trial date of July 11, 2005(72 

11 days after Ziegler's arrest) deprived Ziegler of his right to due process of 

12 la•_..r and a speedy and public trial; and (4) the subsequent trial court 

13 proceedings are null and void as a m:l.tter of law a:1d in violation of due 

14 process of law. 

15 A thorough analysis of the facts in this case clearly demonstrate 

16 that Ziegler was not afforded due process of lm..r related to and during the 

17 p~neliminary appearance and arraigniTBnt hearings and in turn Ziegler 1 s right 

18 to have probable cause determined ·was never conducted and Ziegler 1 s right 

19 to a speedy and public trial v:as denied -- all structural errors subjecting 

20 the convictions to be automatically reversed vJi th an order of dismissal vJi th 

21 prejudice entered as a sanction to the State for its governmental misconduct 

22 and mismanagement of the case which resulted in prejudice to Ziegler's 

23 constitutional rights ~- ill intended or inadvertance -- these convictions 

24 1:1ust be reversed in the interest of justice and o:_Jt of an abundance of 

25 caution to Ziegler and the public. 

26 /Ill 
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3. ARGUHENT AliD AUTHORITY. 

2 tviR. ZIEGLER IS ENTITLED TO A REVERSAL OF HIS CONVICTION ACCOJvlPANIED WITH 
AN ORDER DISHISSING THE CHARGES \IHTH PREJUDICE DUE TO THE GOVEfu"1MENT 1 S 

3 HISHANAGElfENT OF THE CASE PROCEEDINGS W:iERE SAID IRREGULARITIES CAUSED l•nt. 
ZIEGLER TO BECOHE DEPRIVED OF HIS RIGHT TO: (1) HAVE A PRELIHINARY 

4 APPEARANCE HEARING COliDUCTEJ) WITHIN 48 HOURS AFTER HIS ARREST; . ( 2) HAVE A 
PROKI\BLE CAUSE DETERHINATION CO:NT!UCTED WITHIN 48 HOURS OF HIS Aim.EST; (J) 

5 PiliVE A TIHELY ARRAIG1'1'1ENT HEARING WITHIN 14 DAYS OF HIS ARREST; AND (4) A 
SPEEDY AND PUBLIC TRIAL AS AFFORDED UliDER DUE PROCESS OF LAvJ. 

6 
The \'iashington State Constitution contains a Supremacy clause Hhich 

7 
declares that 11 [t]he Constitution of the united States is the supreme laH of 

8 
the land. 11 Const. art. 1 , § 2. ?\:rther, O'J.r State Constitution renders th3. t 

9 
this supre~acy clause as set forth in the State Constitution is 11 mandatcry, 

10 
unless by express Ho::ds they are declared to be othenrise. 11 Const. art. 1 § 

11 
29. 

12 

13 The Due Process clause of the Fourteenth Amendment to the United 

14 States Constitution guaraYltees that 11 ••• no state shall. .. deprive any p;::rson 

15 of life, liberty, or property, without due process of law ... 11 U.S. C. A XIV. 

16 Washington's constitution compliments this Federal due process clause 

17 by the e:-~actment of J..L-S mm privs.te rights provisioc. ,,rhich holds that, 11 [:1.]0 

18 person shs.ll be deprived of life, liberty, or property, without due process 

19 

20 

21 

22 

23 

24 

25 

26 

of lm·r. 11 Const. art. 1 , sectio::-1 3. 

However, unliLe the federal constitution of the United States, our 

Washington constitution contaiYls an administratio:J of justice clause which 

states that, 11 [j]ustice in all cases shall be administered openly, and 

without unnecessary delay.n Const. art. 1, section 10. 

A. The right to have a preliminary appearance hearing where 
probable cause is deter;nined by a judge within the first 48 hours 
after an arrest is mandatory under the plain language of CrR 
J.2.1(a) anything else would be to render the rule meaningless. 

NOTICE/HOT I ON /MEMORJIJIDU1,1-8 



1 (i) STANDARD OF REVIEH. The statutory constr"Jction and interpretation 

2 are questions of lm-J that are reviewed de novo. State v. Farnsworth, 133 Wn. 

3 App. 1, 11, 130 P.3d 389 (Div.II 2006). As c..rith statutes, the plain meaning 

4 of a rule's language must be considered. Also see Dep:;_rtment of Licensin'! v. 

5 Laz:, 125 l:in.2d 818, 822, 888 P.2d 1190 (1995). When construing a staVJte or 

6 rule, it should be read in its entirety, givi:1g effect to all langu.age so 

7 t~at no portion is rendered meani:1gless or superfluous. Also see State v. 

8 Keller, 143 Wn.2d 267, 277, 19 P.2d 1030 (2001). In addition, each provision 

9 in a stat"Jte or rule should be viewed in relation to other provisions to 

1 0 h::rnwi ze tlle:::;. Id. 

11 'lhe S'J_preme Co0rt, in desiring that all trials proceed in an orderly 

12 ::J'lnner, has set the structural :;:~ramm..,-ork within which a trial must occc.lT 

13 -,,i thin. This framev1ork can is codified as the Crirr::bal Rules of the Superior 

14 Co-..;_rt (CrR). 

15 The expectation expressed in the rule surrou.nding a preliminary 

16 appearance hearing is fo"Jnd trr,der CrR 3.2.1 (a) vJhich holds: 

17 A person who is arrested shall have a judicial determination 
of probable cause no later than 48 hours following the person's 

18 arrest, unless probable cause has been deterT:lined prior to such 
c;_rrest. 

19 CrR 3.2.1(a)(emphasis added). 

20 Zi egle::_~ was arrested on Hay 5, 2005 and 'vias not brought before the 

21 Court for his prelimi;nry appearance hearing until !1?cY 13, 2005 ( 8 days 

22 after his arrest occ-:._:rred and 6 days after the preliminar;;' appearance was to 

23 have taken :;Jlace) . On l1s_y 13, 20J5, without s_uthori ty of law due to the 

24 strict requirement that a deterwin-ation of probable cause be oade within 48 

25 ho'-U's of tl1e arrest -- not 8 days later, the docket shows that the trial 

26 court never determined any probable cause as required before holding Ziegler 
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and making him answer to the charges -- the trial court's clerk docket entry 

2 shows that on Hay 13, 2005 there was a "waiver of probable cause hearing" 

3 entered. See Affidavit of Hr. Zjegler, Att&chment 1 at 2 (sub#2). 

4 This apparent •...raiver is in violation of due process of the l&w as 

5 fou~d under CrR 3.2.1(a); U.S.C.A. XIV; and Const. art. 1, section 3 as it 

6 was oade during a ti::ne when the trial court had let the 48 hours lapse uhich 

7 the real probable cause determination was to be made in. Nothi:1g in the rule 

8 allows the trial court, eight dg_;yrs later, to bring Ziegler Ln :t:sd have a 

9 r1ock prelioinary e.ppearance heari:.1g and then enter a Hai ver of the probable 

10 cause deterTJination. To hold ot':lerwise 1.,ro:.1ld be to re!lder the constitutions, 

11 procedural rules, and 1.,rell settled lmvs b/ 01.1r forefathers completely G.ild 

12 utterly mea:singless. 

13 The State government, as a quasi-judicial person withill the teriJ had 

14 a clear duty to ensure that Ziegler 1 s constitutional and procedural rights 

15 were upheld aild that a probable cause determinatioil occurred within the 

16 :nandatory 48 hours '.lnder CrR 3.2.1. By tr"e governr::~ent's failure to do so it 

17 has completely misoanaged its case resulting in prejudice to Ziegler ,,Jho as 

18 to date has not had any determiYlation of proocble cause made in hlS case and 

19 therefore the actio:-ts of the State const::_ t'.1te misconduct, bad-faith, false 

20 asurances, and deception comoi tted upon both the court and Ziegler requiring 

21 a reversal of the convictions and a dismissal with prejudice order entered 

22 as the sole remedy. 

23 To the extent that the State argv.es that the defense lawyer is to 

24 blame for failure to have a determLmtion of prob&ble cause hearing i!l 

25 the required 1~8 hour period, it is not the function of the defe:.1se law;rer to 

26 act as a judicial officer or prosecutor, that fuilction is entirely left Vlith 
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1 the state prosecutor to make sure of. Even assuming, arguendo, that it was 

2 the function of the defense lawJer in Ziegler 1s case to make sure the 48 

3 hour clock was not breached, the defense lawyer contributed to the error by 

4 11 sleeping 11 on his clients rights and the invited error doctrine does not 

5 preclude this issue from being raised. No law authorizes any defense la'vrJer 

6 ~o attend a hearing 6 days after allowed by court rules and then waive the 

7 de:'endant 1 s right to have probable cause determined Drior to forcing the 

8 defenda11.t to be held to ans1.11er to the charges to hold to s:J.ch a theory is 

9 abslJrd. SL1.ce there was not ever a probable cause determination a11.d the 

10 prelimi11.ary hearing was not cond0.cted '.vi thin the first 48 hours as reaui:ced 

11 by law, the'1. it is safe to say that Ziegler 1 s due process of lmv rights aDd 

12 constitutior1al safeg-:1ards have been tossed awa:r res'J.2.ting in a complete 

13 LJiscarriage of justice ,,,hich a fair ar1d impartial trial was not had and the 

14 i"lterest of both the pljblic and justice require reversal as the only proper 

15 remedy to the state for the misoac1ageL1e:1t. 

16 

17 

18 

19 

20 

21 

3. The right, to be arraigned withi:-1 14 days after the s.rrest 
is gus.ranteed under CrE /y. 1 (a) a-:1C. since t~ne s~ate failed to 
ha'-'·e Ziegler arrs.igned i:-~ that 14-da;;' period of time, the l3.•,v 
requires that the speed;;r trial rule operates from the e.ctual 
de.te of the s.rrest, not arraignoent, and therefore Ziegler was 
deprived of his right to a speedy- ani public trial. 

The strict recuirement that a person be arraigned Wl~hln 14 days of 

22 an arrest can be fo~~d in CrR 4.1 (a) (1) which holds in relevant part: 

23 The defends.r"t shall be arraigned not later than 14 days 
after the date the information ... is filed i~ the adult 

24 division of the superior court, if the defendant is (i) 
detained in the jail of the county where the charges are 

25 pendirg ... 
CrR 4.1 (3.) (1) (emphasis added). 

26 

NOTICE/MOTIO~/MEMOD.ANDUM-11 



1 A judgment, unless void on its face, is given every reasonable 

2 intendment of validity and ~ill not be set aside upon a motion, except upon 

3 a clear sho~ing or irregularity, together with a prima facie sho~ing of a 

4 meritorious defense. State v. Price, 59 Wn.2d 788, 790, 370 P.3d 979(1962) 

5 (citing State v. Williams, 51 Wn.2d 132, 316 P.2d 913 (1957)(and cases cited 

6 · therein) . 

7 Irregularities ~hich can be considered on a motion are those rela~ing 

8 tc ~ant of adherence to some prescribed rule or mode of proceeding. Such 

9 irregularities consist of either omitti~g a procedural matter that is 

10 ~ecessary for the orderly cond~ct of a trial, or doing it at an unreasonable 

11 time or in an improper manner. Muscek v. Equitable Savings & Loan Ass'n, 25 

12 W:J.2d 546, 171 P.2d 856(1946) (a,,d cases cited therein). 

13 

14 

15 

I!1 Price, the S·,..lpreme Co'..lrt held that: 

we have held that the denial of a constitutional right in 
connection with a!'! arraignment is an irregularity within the 
meaning of RCW 4.72.010(3) •.• 

16 Price, 59 Wn.2d at 791(citing State v. Taft, 49 'wn.2d 93, 291 P.2d 1116 

17 (1956) 

18 Al thoug!-1 Price dea.l t 1.-1i th a motion to vacate the jt:dgr:-,ellt, and f.Ir. 

19 Ziegler's ~otion seeks dismissal for government misconduct and mismanagement 

20 the errors in the cases are identical where the untimely arraignment hearing 

21 had prejudicial effects on the defendants. 

22 When the rules have not been follc~ed and, through no fa~lt or 

23 connivance of Ziegler, and a delay has occurred between the filing of the 

24 charges (or arrest of the defendant) and the time Ziegler w~s brought before 

25 the court, the question presented becomes: what is the applicable date from 

26 ~hich to calculate the period in which Ziegler was to be brought to trial? 
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The United States Supreme Court has said that the right to a speedy 

2 trial, guaranteed u:1der the Sixth Amendment to the United States Constitution, 

3 which was made applicable to the states in Klopfer v. North Carolina, 386 US 

4 213, 18 L.Ed.2d 1, 87 S.Ct. 988(1967), attaches when an information is filed 

5 or when the defendant is arrested and held to answer, whichever occurs 

6 earlier. U~ited State v. Marion, 404 US 307, 30 L.Ed.2d 468, 92 S.Ct. 455 

7 (1971). 

8 This concept !'"as been e::",'oodied i":l the ABA Standards Relati!lg To S~e::ly 

9 Trial§ 2.2(Approved draft, 1963), whict provides the time for trial should 

10 commence to run from the date the charge is filed, ~nless the defendant has 

11 continuously been held to answer for the crime (or one based on the same 

12 conduct or arising from the same criminal episode) Drior to the filing. 

13 A majority of our Supreme Court have on several occasions indicated 

14 tb.t the ABA Standards should be consul ted where a hiatus appears in CrR 3 .J 

15 The ABA Standards also provide that failure to bring the matter to 

16 trial, no matter how serious the allegations, within the time limited should 

17 result in an absolute discharge. State v. Striker, 87 Wn.2d 870, 87L, 557 

18 

19 

20 

21 

22 

23 

24 

25 

26 

P.2d 847 (1976)(citing ABA Standards Relating To Speedy Trial§ 4.1). 

A sDeedy trial in criminal cases is not only a personal right which 

is protected by the federal (Sixth Amendment) and state (const. art 1, 5 22) 

constitutions, it is also an objective in which the public has an important 

interest. Some of the considerations which affect the interests of society 

generally are mentioned in a Note, Speedy Trials: Recent Developments 

Concerning a Vital Right, 4 Ford: Urb. L.J. 351, 353 (1976). The author 

states: 

"A defendant in a criminal case can achieve definate advantages 
through dely. O~ce trial starts, stale cases are more easily 
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1 challenged by defense attorneys on cross examination. Juries 
are often disenchanted with offenses that have occurred in the 

2 remote past. If prosecution witnesses become unavailable over 
long periods of time or prosecutorial ardor should wane, the 

3 guilty benefit at society's expense. 
Aside from affecting the probabilities of obtaining a 

4 conviction, the speedy trial has significant impacts upon the 
quality of judicial action and the possibilities of future criminal 

5 conduct. The tendency to postpone trial adds to the court congestion 
and the backlog of cases. To dispose of such backlog, plea bargaining 

6 is frequently utilized. In the interest of expediting ~atters 
accused persons receive lighter sentences than those they actually 

7 may have deserved. A second impact of delay is to weaken the 
deterreny effect that the criminal justice system should have on 

8 would-be crisinals. 
Finally, the speedy trial right isintricatley related to the 

9 needs of a well ordered society in several other respects. Guilty 
persons released on bail for too long tend to commit other crimes 

10 or flee the jurisdiction of the courts altogether. Defendants who 
are not bailed must spenC. "dead" time i!l loca.l jails exposed to 

11 conditions destructive of human character. For those who are 
eventually found innocent, their potential to be contributing 

12 members of society through any kind of employment is lost during 
pre-trial incarceration. On the other hand, the possibility of 

13 rehabilitating those who are eventually found guilty is di~inished 
since correction procedures cannot be started until after trial. 

14 These non-productive conditions are achieved at a great financial 
expense to society." 

15 Striker, 87 Wn.2d at 876-77. 

16 The above authority works both ~ays, not only does society loose out 

17 when a speedy trial has not occurred, but the defendant also looses his very 

18 important right to ~aunt a proper and ti~ely defense to the State's allega-

19 ~ions --nobody wins when a trial's procedural time restrictions are not 

20 followed -- even society looses cut on justice. 

21 The ::-:ext determinatior1 nace under Cr:\. J.J(c)(1) is what is the proper 

22 arraignment date from which the trial time must be determined. 

23 In Greenwood, this question was answered which is that if a defendant 

24 is in jail, then the arraignment must occur within 1~ days. State v. 

25 Greenwood, 57 Wn.App. 854, 853, 790 P.2d 1243(1990)(citing CrR J.J(c)(1)). 

26 The strict mandate on CrR 4.1 (a) (1) required that Ziegler be Eli"F-'._..igned 
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1 promptly after the arrest occured according to the supreme law of the land 

2 as located in Mario~, supra. 

3 The Greenwood court further went on to state in relation to the 

4 language of CrR 4.1 that nwe are dealing with a rule which demands strict 

5 compliance, and, if not followed, requires dismissal of the charges. n 

6 GreemJOod, 57 Wn.App. at 860 (citing State v. Durham, 13 tvn.App. 675, 679, 

7 537 P.2d 816 (1975). 

8 Greenwood also went on to hold that a defendant is not required to 

9 show prejudice to obtain a dis~issal where the trial is held beyond its time 

10 co~striaints. Id. at 860(citing State v. -Willaims, 85 hi:-;_.2d 29, 32, 532 ?.2d 

11 225 ( 1975). 

12 Ziegler's case establishes through the record curre~tly before t~is 

13 Court that the delay between the date of Ziegler's arrest (May 5, 2005) and 

14 the date of the ini ti"'"l arraignme!'.t (May 20, 2005) requires application of 

15 the speedy trial rule set forth in United SGates v. Marion, 404 US 307, 30 

16 L.ed.2i 468~ 92 S.Ct. (1971), which holds that the speedy trial rule 

17 11:Jttacnes w':"lec:. a;; •.• informatio:r; is filed, or ,,Jhen the defendant is arrested 

18 and held to :Jnswer, whichever occurs earlier.n Id. 

19 I~ t~is case the speedy trial rule operated from the date of the 

20 actual arrest on may 5, 2005 since Ziegler was not brought before the ccurt 

21 in the required 14 days period and arraigned. 

22 The Supreme Court of the United States in Grcppi (which deals with a 

23 change of venue motion) addressed the issue of failing to accord a deferdant 

24 ~ith a fair hearirg holding: 

25 The failure to accord ar accused a fair hearing violates even 
the ~inimal standards of due process ••• 

26 Sroppi v. Wisconsin, 400 US 505, 509, 27 L.Ed.2d 571, 577, 91 S.Ct. 400(1971 
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Furthermore, the federal law holds that the defendant must also be 

2 brought to trial, whe~ detained or arrested, not later than 60 days after 

3 his arrest. See 18 U.S.C.A. §§ 3161 and 3162 commonly known as the Speedy 

4 Trial Act of 1974. 

5 An analysis of this case demonstrates that: 

6 (1 ). That there was a delay between the arrest of Ziegler (May 5, 2005), and 

7 ~:,he 20, 2005) which was 15 dayst not 14 as required 

8 See Affidavit of Ziegler at ; Attachment 1 at 2; Attach~ent 2 at VRP 3-6; 

9 (2) That t'::e delay behve2n the ?.rrest and arraign::Jent rendered irregul:lri ties; 

10 in the proceedings that caused a::c omission of the timely arraignment he3....Ti"1g 

11 ~hich was necessary for the orderly cond~ct of the trial rendering the 

12 arraignrne~t hearing as having bee~ conducted at an unreasonable tioe ani in 

13 :tn improper I"'a~ner a.:1d not ·withiY: the r;:andated 1L days as CrR 4.1 holds. 

14 (3). The delay of the arraignment hearing (even for one day) resulted in an 

15 outright denial of Ziegler 1 s constitutional rights in connection with the 

16 arraignment which is further evidence of an irreg'Jl3r proceedi:r.g. 

17 (4). That the speedy trial ti~e, due to the irregularities, began to run at 

18 the time Ziegler was arrested, not from the arraignment hearing, and because• 

19 of said date the trial court 1 s ~·1a:; 20, 2005 ( reaffir!'ling the ciate on J'J:r:e 9, 

20 2005) setting the speedy trial fer July 11, 2005 ( 72 d&ys &fter Ziegler 1 s 

21 arrest) denied Ziegler his constitutional and procedural right to a speedy 

22 and public trial Wl~~l~ a 60 day window after the arrest. See Affida~it of 

23 Mr. Ziegler, Attach~ent at 2; Attachment 2 at VRF 3-6. 

24 (5). That the tr~al court 1 s setting of the speedy trial date on June 9, 2005 

25 for the date of Jul~i 25, 2005 'was another violatio!! of Ziegler 1 s right to a 

26 speedy and pcc1blic trial. Id. 
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1 (6). That Ziegler has a meritorious defense establishing that his person'll 

2 and public constitutional right to have a speedy trial was violated and that 

3 had these errors not have occurred in the proceedings the case convictio!' 

4 would not have been made beacuse the case would have been dismissed which 

5 \v011ld comport to the holdings of !v!arion, Price, Stri~er, Greenwood, ABA 

6 Standards Eelating To Speedy Trial, and ~·1uscek. 

7 (7). Th3t Ziegler need not show prejudice and the burden now shifts to the 

8 State to produce evidence establishing that the arraignment was conducted in 

9 an orderly fashion. 

10 (8). That Ziegler is entitled ~o an absolute disch'lrge of the cnvictions 

11 b~sed upon the states failure to bring the matter to trial within the 60 

12 days required under due process of law. 

13 

14 

15 

16 

17 

18 

C. THE STATErs INACTIONS 3Y FAILING TO DISCLOSE TO THE TRIAL 
COURT THAT BOTE THE PRELIMINARY APPEARANCE AND ARRAIGNMENT 
HEARING WERE UNTIMELY RENDERING THEN AS IREGULARITIES AFFECTING 
THE COHI1ENCEHEnT DATE OF T2E SPEEDY TRIAL DATE RENDERED FRAUD 
UPON THIS COURT WHICH ALLO'vJS ZIEGLER TO ENTE?:.TAIN THE ARGUHE.NT 
THAT THJ:,RE IS NO EXPECTATION IN TEE ?INAILITY OF THE JUD:XHENT 
BECAUSE THE STATE KNOWINGLY COMMITTED FRAUD. 

M.r. Ziegler does not he.ve 'lny expectc:tio~ of f:i..!'3lit;:i ir:: his cs.se 

19 co~victio~s due to the staters eng~geoe~t in the practice of fr~ud i~ crder 

20 to mislead the trial court as to the act~al timeliness of the preliminary 

21 appearance and arraignment proceedings. This use of misleading and false 

22 dates was perpetuated for the sole purpose of starting the speedy trial da~e 

23 from the arn.ignment hearing ar.d further to bypass any dis:niss3.l with prej,.x:Jic 

24 due to Zieglerrs constitutional and procedural right to a speedy trial date 

25 having been violated. 

26 Our Supreme Cour~ has outlined the nine elements needing to be met on 
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1 g_· claim establishing that fraud was committed. Those nine factors are: 

2 (1) A representation df an existing fact; (2) its materiality; 
(3) its falsity; (4) the speaker's knowledge_ of its falsity or 

3 ignorance of its truth; (5) the speaker's intent that it should 
be acted on by the other party; (6) the other party's ignorance 

4 of its falsity; (7) the other party's reliance on the truth of 
the representation; (8) the right of the other party to rely 

5 upon it; and (9) consequent damage. 

6 State v. Hardesty, 129 Wn.2d 303, 318, 915 P.2d 1080 (1996). 

7 The evidence shows that the prosecutor represented to the trial cc~rt 

8 at the omnibus hearing (which was 20 days after the arraignment and 23 days 

9 after the prelirnina~y appearance hearing took place) that the trial date was 

10 set at the arraignment hearing on May 20, 2005 for Zuly 11, 2005 and that th 

11 Ju~y 11, 2005 and July 25, 2005 dates for the trial were within the speedy 

12 trial ti::Je restrictio'1. See Affidavit of ~1r. Ziegler, Attachoent 2 at VR.P 

13 3-6. Therefore, the first element of an existing representation of fact nas 

.14 been satisfied. The issue now turn on the remaining eight elements. 

15 The nrosecutors statements that the trial dates of July 11, 2005 a~d 

16 July 25, 2005 were within the speedy trial rule and that no violation had 

17 occurred was material as it weighed directly upon the speedy trial dates 

18 ~alidi~y and allowed the trial court ~o infer that the arraignment date was 

19 a timely hearing which was ~here the speedy trial time operated from. Id. 

20 Tnerefore, t~ne second elesent of establishing the st3. temee1ts wteriilit 

21 has beo:n satisfied e_r_j_ the question now t1Jrns on the remaic-li:'lg se'Jen ele,-w,ts. 

22 The state prosecutor knew that Ziegler was arrested on May 5, 2G1C 

23 and that he did not get brought before the trial court for his preliminary 

24 appearance hearing until May 13, 2005, which was 8 days afte~ Ziegler's 

25 arrest and 6 days past the time requirement of ~8 hours of Ziegler's arrest 

26 within which a probable cause determination was to be made, in fact, the 

NOTICE/MOTION/MEMORANDUM-18 



prosecutor knows that Ziegler has not ever to this day had a determination of 

2 probable cause made rendering the entire process null and void as a matter o 

3 law. The prosecutor also knew that Ziegler was not arraigned until 15 days 

4 after his arrest date of May 5, 2005 which establishes that Ziegler was not 

5 trought before the court within the required 14 days for an arraignmer:t and 

6 establishing that the prosecutor knew, or should have known, that such a 

7 delay rendered the speedy trial rule to operate from the date of Ziegler's 

8 arrest, not from arraignment, -,vhich ma:.Ces the July 11, 2005 and July 25, 20J5 

9 speedy trial dates outside of the 60 days rendering the prosecutor's blank 

10 and unsupported state~ents that the proceedings leading up to the omnibus 

11 were all according to procedure false. Therefore, the third element has been 

12 satisfied and the issue turn now on the remaining six. 

13 The record before this court consisting of the docket sheet (which no 

14 doubt the trial folder in the state's possession retains the relevant and 

15 necessary documents) establishes that the prosecutor knew that the statement 

16 claiming that all prior procee::1ings up to omnibus '..Jere procedurally smmd 

17 and within the time r~s~rictions were false. Therefore, the fcurth ele~ent 

18 has been satisfied and the issue now turns on the re~aining fi~e. 

19 I~ is clear that the pros3cutor i~tended to have the trial court rely 

20 ~pan the statements set forth above in order to e~sure that the case ~as not 

21 dismissed ~ith prejudice for a deprivation of a speedy trial and further to 

22 .allow for the speedy trial date to run from the arraignment hearing instead 

23 of the arrest date which substantially changes the picture of what remedy is 

24 required. Therefore, the fifth element has been established and the issue 

25 

26 

now turns on the remaining four. 

The defendant, Nr. Ziegler, not being versed in law '..Jas ignorA.nt to 
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1 the proced~ral violations occurring in relation to the preliminary hearing, 

2 arraignment hearing and the speedy trial. Therefore, the sixth element has 

3 been established and the issue now turns to the remaining three. 

4 Ziegler relied upon the dates of these procedural hearings as being 

5 in complia~ce with the prescribed laws of Washington State a~d was none the 

6 wiser. Therefore, the seventh element has bean satisfied and the issue now 

7 ~urn to the remaining two. 

8 Ziegler, as a non educated man in the law had a right to rely upon a 

9 state prosec~tors assertions that the case procedural issues were all by the 

10 board and timely. Therefore, the eighth element has been satisfied and the 

11 issue now turn o~ the remaining issue consequent damage. 

12 The consequent damages are quite apparent in the record that Ziegler 

13 was not afforded due process of law during the preliminary appearance ani 

14 arraignment hearings and that the irregularities of those proceedings caused 

15 Ziegler's constitutional ani procedural rights under due process of law to 

16 be afforded a speedy trial to become violated in a major way where the only 

17 remedy would be to reverse the convictions ani enter a dis~issal order with 

18 prejudice as a sanction. 

19 Ziegler will directly argue that the nine elements of fraud have been 

20 fully developed ani satisfied and Ziegler adopts and incorporates the above 

21 record in s~p?ort of his claim establishing that the state engaged in the 

22 practice of fraud upon this court. Therefore, the charges and s~bsequent 

23 convictions need reversed and dismissed with prejudice for fruad which was 

24 the only reason the convictions were entered. 

25 !Ill 

26 !Ill 
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3 

4 

5 fllS 

D. ZIEGLER'S ·DEFENSE LAvJYERS' CONDUCT RENDERED DEFICIENT 
PERFORMANCE BY NOT OBJECTING TO THE PRELIMINARY APPEARANCE 
AND ARRAIGNMENT HEARING DATES WHICH CAUSED ZIEGLER TO BE 
'DEPRIVED OF HIS RIGHT TO A SPEEDY TRIAL AND THEREFORE THE 
LA h'IERS' PERFOPJiAlJCE RENDERED PREJUDICE. 

Ziegler had the right to receive effective assistance of counsel at 

preliminary appearance an~ arraignoe~t hearings. U.S. Const. Sixth 

6 Amendment; Const. art 1, section 22. The invited error doctrine does not bar 

7 review of a claim of ineffective assistance of counsel. State v. Studd, 137 

8 Wn.2d 553, 551, 973 ?.2d 1049 (1999); State v. Gentry, 125 Wn.2d 570, 646-47 

9 ~~8 p 2--' 11~- (1oo-\ s· t T' C<2 j.J {J 18- 188 017 p 2d 1-oc . u. U) //).-; "Ga e ·1. voogan, u .vn •.. pp. ), , / • :::::: 

10 (1996). 

11 To prevail on an innefective assistance of counsel clai~, colinsel's 

12 conduct o~st have been deficient in some respect, an~ that deficiency must 

13 have prej 1.;d.iced the defense. ilooga"Q_, 82 :,.;C',.App. at 188 (citing Stric'dand v. 

14 Washington, 466 US 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674(198L)). 

15 Defense couY'.sels' were both ineffective in failing to enforce Hr. 

16 Ziegler's rig~ts and ensure that both the preliminary appearance hearing and 

17 arraignme:>1t nea.ring ':Jas condt~cted in a timely manner. There can:10t be s.ny 

18 reasonable explination as to why t~o la~yers would allow the state to procee 

19 forward at each heari~g when the hearings ~ere outside of t~e strict 

20 requireoents. The irreg~lari~ies in the proceedings caused a snowball effect 

21 where the speedy trial date was not within the 60 days, there was no factual 

22 determination of prob2ble cause, and the speedy trial right er-:joye:i b~i t•lr. 

23 Ziegler was violated. Such performance is not strategic and was deficient 

24 performance where Ziegler's constitutional right to due process of law, a 

prejudicial. 

25 speedy trial, an~ effective cour;sel tvere all ·violated renderir:rr the def"cier,ev 
~ ~ •-~u I 

26 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Accordingly, ar.y argument by the state s~J.ggestbg that defense. counsel's 

decision to allow the proceedings to move forward when they deprived ~IT. 

Ziegler of his right to a determin'ltion of probable cause within 48 hours andl 

'in arraignment hearing within 14 days from the arrest -- both of which did 

result in prejudice to Ziegler -- should be rejected. 

E. :::XOVER.Nli!ENT ~1ISCONDUCT IN MISNAXAGING THE CASE PREJUDICED 
ZIEGLER'S RIGHT TO REGULARITY IN THE PROCESDINGS, A ?RJBABLE 
CAUSE DETEP.HINATION BE?O?cE ALLmviNG A COWifiCTION TO OCCUR, 
AND A S?EEDY TRIAL AND TEEREFORE ZIEGLER'S RI·}HT TO A FAIR 
TRIAL HAS VIO~ATED REQUIRING A DISMISSAL 'tiiTH PREJUDICE ORDER 
TO BE ENTERED AS A SANCTION TO THE STATE. 

In Jelvin, t~,e co'J.rt held that, "[a] fs.ir trial consists not 'llor:e in 

12 observance of the rcai:ed fori:ls of law, hc1t in recog:-;i tion and ~-Jst applice:sion· 

13 of its pric,ciples. 11 State v. ]elvin, 145 'rle.shingto"'"l Territory LL, 51,252 P. 

14 826, 829 (1927)(quoting State v. Pryor, 145 Washington Territory 216, 121 P. 

15 56 (1927)). 

16 A prosecutor ~c required to ensure t~at a defendant receives a fair 

17 trial. Even without a~ objection, if the ~isconduc~ can~ot be remedied a~d 

18 lS materia~ to the outcome of t~e trial, the defeniant has been denied n1s 

19 

20 

21 

22 

23 

24 

due process right to a fair trial. State v. Suarez-Bravo, 72 Wn.App. 

367, 864 P.2d 426 (199~)(citing State v. Javennort, 100 Wn.2d 757, 

675 P.2d 1213 (1984)). 

The nrovisio~s of CrR J.J(h) hold: 
" ---

A charge not brought to trial wit~in the ti~s limit determined 
under this rule shall be dismissed with prejudice. The State 
shall provide ~ctice of the dismiss'll to the victim and s.t the 
court's discretion shall allow the victim to address the court 

25 regarding the i8pact of t~e crime. No case shall be dismissed 
for time-to-trial reasons except as expressly required by this 

26 rule, a statute, or the state or federal constitution. 
CrR J.J(h). 
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1 This rules requirement that a con~iction be dismissed ~ith prejudice 

2 if not brough to trial in a timely manner is not restrictive to any class of 

3 crimes and encomp~sses due to the language Ziegler's crimes. 

4 The provisions o: CrR 8.3(b) holds: 

5 The court, in the furtherance of justice, after notice and 
hearing, may dismiss any criminal prosecution due to arbitrary 

6 action or governmental misconduct ~here there has been prejudice 
to the rights o the accused ~hich materially affect the accused's 

7 right to a fair trial. 

8 CrR8.3(b). 

9 In order for a dismisss.l 1~nder Cr~ 8.3(b) to be entered, there are 

10 two requirements that a defendant must establish: (1) arbitrary action or 

11 g0vernment misconduct, Sta.te v. Black,,o~ell, 120 Wn.2d 822, 831, 845 P.2d 1017 

12 (199J)(citing State v. Le~is, 115 Wn.2d 294, 293, 797 P.2d 1141(1990)). 

13 However, govern~ent 8isconduct ''need not be of an evil or dishonest 

14 :-1aturei si::1ple misrrranagement is sufficie:!:'.t. 11 Blackwell, 120 Wn.2d at 831; 

15 State v.Hichielli, 132 Wn.2d 229, 240, 937 P.2<::!. 587, 592-93 (19j7); State v. 

16 Starrisl:J, 86 Wn.2d 20:J, 205, 54L P.2d 1 (1975). 

17 Second, the defendant must establisl:J tl:Jat the misconduct affected the 

18 defendants rights rendering the misconduct prejudical. State v. Cannc~, 130 

19 Wn.2d 318, 328, 922 P.2d 1293 (1996). 

20 Tl:Jere is no ~ime restrictions to bringing a claim under CrR 8.3(b) 

21 or CrR 3.3(h). 

22 r~ Ziegler's C'lSe it is clear that the irreg~larities.in both the 

23 preliminary appearance hearing ~hich is supposed to occur ~ithin 48 hours 

24 and where probable cause is determine~ and in relation to the arraignme~t 

25 hearing ~hich is suppossd to be conducted within 1L days after the arrest or 

26 filing of an infor~ation ~hichever is earlier and is the cornerstone for the 
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1 setting up of the speedy trial date; that mismanagement occurred in the case 

2 where the speedy trisl right was deprived by the State's mismanagement that 

3 there can be no disputing that government misconduct occured resulti~g in 

4 substantial prejudice to Ziegler's constitutional rights. 

5 Therefore this court is in a good position to eval~ate this clai~ 

6 and do the right thing and fi~d government misconduct to the point of where 

7 a dismissal with prejudice order should be entertained as a sanction to the 

8 

9 

10 

11 

12 

State. Discharge under CrR 8.8 is ap~ropriate. 

F. TEE TRIAL COURT HAS INHERENT POWER TO ENTER JUDGMENT NUNC 
PRO TUNC TO RENEDY THIS TYPE 0? VIOLATION. 

The law has been well settled that ''[w]ashington courts have innerent 

13 D:Jwer to ee1ter ju:lg:::ents n1_;C1c pro t•Jnc." State v. ?etrich, 9L W:J..2d 291, 616 

14 ?.2d 1219 (1980). It has also been well settled law that a judgment entered 

15 in a proceeding which does not comport to procedural due process is void. 

16 Sea Sheldo:1 v. Sheldon, 47 i-lr:.2d 69'?, 702,. 289 P.2d 335 (1955); English v. 

17 Lo~Beach, 35 Cal.2d 155, 217 ?.2d. 22; 18 A.L.R.2d 5'+7 (1950). 

18 t2Jis to S3.Y in relatio~ to ~oid 

1g proceedin2;s aCJ.d court 1 s i:1herer:t pmver: 

20 

21 

22 

If right..s have --.;este:l 1.1.'1der 3. f'iul ty rule, or a cmsti tJtion rrisL:terpreted, 
or a statute misconstrued, or ',)here, as here, ~t events <:lenuJstrate 
a ruliTlg tore in error, prospective overnliing beCOi;J€>3 logic3l a'1::I btergral 
_r::a.""t of the stare decisis ty en'lbling coJrts to right a wrong wi tho:;t doing 
r:nre injustice t~.:m is SO'Jgr1t to b::: correctro ... The C·TJrls can act to do trr1t 
',-Jhich o:Jght to be done, free from fear t'~1at the law is being urx::lone." 

23 State ex rel. Washinaton State Finance Committee v. Martin, 62 Wn.2d 6L5, 

24 666, 384 ?.2d 833 (1963). 

25 Therefo=e, and due to the errors of law in this case where the rules 

26 were not followed and prejudice was e~sued, this court should e~ter a nur:c 
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1 pro tunc order dismissing t~2 case with preju1ice for t~e government's 

2 depriving Ziegle~ of his right to regularity in t~2 proceedings and a speedy 

3 trial. The interest of justice requires this structural error to b2 remedied 

4 at t~e government's expense. 

5 

6 

7 

G. ZIEGL"SR OBJECTS TO THIS C·JURT' S TRANSFEf1. OF TO: IS MOTION 
TO THE COURT OF AP?Z~LS AS A PER.SONAL RESTRAINT PETITION. 

8 To tl:J..~ exte,1t that this Co-.rrt d2cides to transfer t~is motio:1 tc:> 

9 the Court of Appeals as a Personal Restraint Petition, Mr. Ziegler hereby 

10 objects based upon State v. Smith, 144 Wn.App. 860 (2008). 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

H. TO THE EXTEND THAT THE COURT DOES TRANSFER THE MOTION TO 
THE COURT OF APPEALS AS A PERSONAL RESTRAINT PETITION MR. 
ZIEGLER IS ENTITLED TO BENEFIT FROM THE PRINCIPLES OF EQUITABLE 
TOLLING BECAUSE HIS DEFENSE TEk~ PERPETUATED DECEPTION UPON 
MR. ZIEGLER, MADE FALSE ASSURANCES AS TO THE VALIDITY OF THE 
PROCEEDINGS, AND HAVING FULL KNOWLEDGE IN THE. LAW, ACTED IN A 
BAD-FAITH MANNER \VHICH RESULTED IN AN UNLAWFUL IMPRISONMENT 
AND ENSUING PREJUDICE. 

The time limit in RCW 10.73.090 is not a jurisdictional requirement, 

which authorizes application of the principles of equitable tolling to be 

applied to Ziegler's case. The Supreme Court has "previously referred to the 

time limit in RCW 10.73.090 as a statute of limitation." In re Pers. ~ain 

of Bonds, 165 Wn.2d 135, 140, 196 P.3d 672 (2008)(citing In re Pers. 

of Benn, 134 Wn.2d 868, 938-39, 952 P.2d 116 (1998)). 

The Court of Appeals has expressly hea1d that "RCW 10.73.090 

functions as a statute of limitation and not as a jurisdictional bar, and is 

thus subject to the doctrine of equitable tolling." In re Pers. Restraint of 

Bonds, 165 Wn.2d at 140 (citing In re Pers. Restraint of Hoisington, 99 
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Wn.App. 423, 431, 993 P.2d 296 (2000). 

2 Equitable tolling of a statute of limitation is appropriate when 

3 consistent with the policies underlying the statute and the purposes 

4 underlying the statute of limitation. The purpose underlying the time limit 

5 in RCW 10.73.090 is strictly to manage the flow of post-conviction collater 

6 relief petitions by requiring collateral attacks to be brought promptly. In 

7 re Pers. Restraint of Bonds, 165 Wn.2d at 141. 

8 Equitable tolling is a remedy that permits a Court to allow an 

9 action to proceed when justice requires it, even though a statutory time 

10 period has elapsed. Id. at 141.(citing In re Pers. Restraint of Carlstad, 

11 150 Wn.2d 583, 593, 80 P.3d 587 (2003). Equitable tolling acts as an 

12 exception to the statute of limitations. 

13 Our Supreme Court has adopted a framework to determine when 

14 equitable tolling should apply in the civil context, and all three divisions 

15 of the Court of Appeals have adopted and incorporated this analysis into the 

16 criminal cases. SeP Millay v. Cam, 135 Wn.2d 193, 206, 955 P.2d 791 (1998). 

17 In Millay, our Supreme Court set the standard for determining whe 

18 equitable tolling should be allowed when justice requires it and when the 

19 predicates for equitable tolling have been met. These predicates are: (1) 

20 bad-faith; (2) deception; and (3) false assurances. In re Pers. Restraint o 

21 Bonds, 165 Wn.2d at 141(citing Millay). 

22 Mr. Ziegler argues, with the record supporting his claim which is 

23 adopted and incorporated by reference herein, that equitable tolling should 

24 be applied in this case due to the irregularities in the proceedings which 

25 establish that Ziegler was deceived as to the validity and timeliness of th 

26 preliminary appearance and arraignment hearings, was further deceived into 
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thinking that he had the required determination of probable cause in his 

2 case, was further deceived that the speedy trial was had (when it is clear 

3 that it was not). 

4 Ziegler points out that the deception arose from the well-trained 

5 lawyers false assurances that his rights were being upheld and that there 

6 was no errors. See Affidavit of Ziegler at1-3. 

7 Ziegler also adds that due to the false assurances which lead to 

8 Ziegler being deceived as to his rights, the lawyers on both sides, as well 

9 as the court, engaged in actions that are paramount to bad-faith and thus, 

10 the doctrine of equitable tolling should be applied to his case where the 

11 interest of justice so require it because Ziegler has, through demonstrativ 

12 evidence, established and satisfied all three predicates needing to be met 

13 to benefit from the doctrine of equitable tolling. 

14 

15 CONCLUSION AND RELIEF REQUESTED. 

16 Ziegler seeks the following relief from this Court: 

17 1. The finding that the preliminary appearance hearing was irregular, and 

18 not held within the required 48 hours from arrest; 

19 2. That Ziegler never had a determination of probable cause made in his 

20 case; 

21 3. The finding that the arraignment hearing was irregular, and not held 

22 within the required 14 days after Ziegler's arrest and because of such 

23 irregularity, the speedy trial began to run from the date of the arrest; 

24 4. The finding that the trial court's initial trial date of July 11, 2005 

25 was not within the time requirement of 60 days and therefore Ziegler was 

26 deprived of his right to a speedy trial setting; 
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5. The findng that the state mismanaged the case to the point where Ziegler 

2 was deprived of due process of law in relation to the preliminary ap~aoce 

3 and arraignment hearings, a finding of probable cause, and a speedy trial 

4 and that the mismanagement, inadvertent or otherwise, amounted to govern~t 

5 misconduct which allows this Court to dismiss the case based upon this moti 

6 supported by affidavit of Mr. Ziegler and the relevant portions of the case 

7 record; 

8 6. The finding that even though ~tr. Ziegler is not required to make any 

9 showing of prejudice, Ziegler has demonstrated that substantial prejudice 

10 has resulted from the irregularities and mishandling of the case by the 

11 government; 

12 7. The finding that the government misrepresented its position in relation 

13 to the proceedings timeliness; 

14 8. The finding that an evidentiary hearing must take place at the Clark 

15 County Courthouse; 

16 9. The finding that Ziegler is required to be at the evidentiary hearing and 

17 the state is required to enter an order of transoprt to have Ziegler brought 

18 back to the Clark County Jail pending resolution of this motion; 

19 10. The finding that the speedy trial right was violated and therefore an 

20 order of dismissal with prejudice of the convictions is required under the 

21 letter of the laws of both Washington State and the Federal United States. 

22 

23 

24 

Dated this 29 day of October, 2010.~ 

Jeffrey . Ziegler-pro se 
/Ill 

25 /Ill 

26 !Ill 
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2 

3 

4 

5 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR CLARK COUNTY 

6 STATE OF \{ASHINGTON, ] 
J 

7 Plaintiff, ] NO. 05-1-01088-6 
J 

8 vs. ] AFFIDAVIT OF JEFFREY S. ZIEGLER IN 
] SUPPORT OF NOTION TO DISMISS HITH 

9 JEFFREY S. ZIEGLER, ] PREJUDICE DUE TO IRREGULARITIES IN 
] THE PROCEEDINGS RESULTING IN THE 

10 Defendant, ] PREJUDICE TO ZIEGLER'S RIGHTS 

11 STATE OF WASHINGTON] 
] SS: Jurat 

12 COUNTY OF SPOKANE ] 

13 I, Jeffrey S. Ziegler, the above named defendant appearing pro se 

14 hereby depose, decalre and say: 

15 1. That I am the above entitled defendant and am familiar with 

16 the facts and records contained therein and am able to testify to the facts 

17 set forth herein. 

18 2. See a true and correct copy of the clerks papers index as 

19 Attachment 1; 

20 3. See a true and correct copy of the June 9, 2005 Verbatim 

21 Report of Proceedings as Attachment 2; 

22 4. See a true and correct copy of the Verbatim Report of 

23 Proceedings conducted on July~' 2005 as Attachment-3; 

24 5. See a true and correct copy of the Sep~, 9 , 2005 Verbatim 

25 Report of Proceedings as Attachment 4; 

26 6. See a true and correct copy of the initial charging 

AFFIDAVIT OF MR. ZIEGLER-I 

JEFFREY S. ZIEGLER- 886970 - NB - 27-U 
AIRWAY HEIGHTS CORECTION CENER 

P.O. BOX 2049 
AIRWAY HEIGHTS, WA 99001 



information as Attachment 5. 

2 7. I further, after just learning the applicable laws, decalre 

3 that I was never brought to my preliminary appearance hearing within 48 

4 hours from my arrest on May 5, 2005. That there also was never a deterrffination 
v 

5 of probable cause made in my case. In fact, my preliminary appearance 

6 hearing did not take place until May 13, 2005 which is 8 days after the 

7 actual arrest and in violation of the requirement of CrR 3.2.1(a) and (b), 

8 and that this rendered the May 13, 2005 preliminary appearance hearing an 

9 irregularity within the meaning of the court rules .. 

10 8. I further decalre that I was never arraigned within 14-days of 

11 my arrest on May 5, 2005, in fact, I was not arraigned until May 20, 2005 

12 which is 15 days after I was arrested. That due to this irregularity in the 

13 proceeding, I am able to benefit from the rule that the speedy trial clock 

14 operated from the date of my arrest on May 5, 2005, not May 20, 2005 the 

15 date of my arraignment. This further establishes that I was initially given 

16 a speedy trial date that was not within the required 60 days period as 

17 mandated by CrR 4.1(a)(1) and therefore I was deprived of my right to have 

18 a speedy trial. 

19 9. That my lawyers, the court, and the State all told me that the 

20 hearings were being conducted as per the rules and my rights were not being 

21 violated such assertions according to law were false assurances to 

22 which I was then deceived into thinking that my rights were being upheld 

23 when, in fact, they were being completely violated. This was bad-faith on 

24 the part of the court, state, and defense lawyers which deprived me of my 

25 personal rights guaranteed under the constitutions of Washington and the 

26 United States, as well as violated my rights to assure the proceedings were 
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conducted within the parameters of the mandated timelines of the procedural 

2 rules of the Superior Court. 

3 10. That I was not afforded due process of law because of the 

4 government's mismanagement of the case amounting to misconduct and therefor 

5 I should be allowed to have this Court act impartial and in the interest of 

6 justice reverse the convictions and dismiss the charges with prejudice as 

7 a sanction to the state which is authorized under CrR 3.3(h) and CrR 8.3(b) 

8 11. That I am using CrR 3.3(h) and CrR 8.3(b) as my vehicle and 

9 those provisions are exempt from any time limits within which to bring this 

10 motions contents before the court. 

11 12. That the doctrine of equitable tolling applies to my case. 

12 13. That I will object to any transfer of this motion to the 

13 court of appeals as a personal restraint petition due to the contents of 

14 this motion which required adjudication and resolution by this Court. 

15 14. That I am seeking to at minimum obtain an evidentiary hearing 

16 to resolve this matter with my body present at the hearing through this 

17 Court's transport order entered. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I, Jeffrey Ziegler, declare 
las of the State of Washington that the 
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CLARK SUPERIOR COURT 08-29-08 11:32 PAGE 1 

CASE#~ 05-1-01088-6 JUDGMENT# 05-9-07609-6 JUDGE ID: 8 
TITLE: STATE OF WASHINGTON VS ZIEGLER, JEFF SCOTT 
FILED; 05/17/2005 APPEAL FROM LOWER COURT? NO 

RESOLUTION; CVJV 
COMPLETION: JODF 
CASE STATUS: APP 
ARCHIVED: 
CONSOLIDT: 

DATE: 09/20/2005 
DATE: 08/22/2007 
DATE: 09/19/2007 

CONVICTED BY JURY 
JUDGMENT/ORDER/DECREE FILED 
ON APPEAL 

NOTE1:DOB 07-24-69 
NOTE2:**COA #34280-4-II **COA #36819-6-II** (2 VOLS> 

----------------------------------- PARTIES ------------------------------------

CONN. LAST NAME~ FIRST MI TITLE LITIGANTS ARRAIGNED 

PLA01 
DEF01 
AT POl 
ATDOl 
BAR# 
ATD02 
BAR# 
ATD03 
BAR# 

STATE OF WASHINGTON 
ZIEGLER, JEFFREY SCOTT 
PROS ATTY 
BARRAR, JEFFREY DAVID 
18281 
TABBUT, LISA ELIZABETH 
21344 
HAYS, JOHN A. 
16654 

APPEAL 

APPEAL2 

----------------------------- SENTENCE INFORMATION -----------------------------

DEFOl ZIEGLER, JEFFREY SCOTT 

DEF. RESOLUTION CODE; CVJV DATE: 09/20/2005 CONVICTED.BY JURY 
TRIAL JUDGE: DIANE WOOLARD 

SENTENCE DATE ; 08/22/2007 SENTENCED BY WOOLARD 
SENTENCING DEFERRED ; NO APPEALED TO : DATE APPEALED 

PRISON SERVED •...•.•..••...•• X 
PRISON SUSPENDED •••..•••.•... 
JAIL SERVED •..••..•..•• a•••••• 
JAIL SUSPENDED •..•....•...... 
PROB/COMM. SUPERVISION •. ~ .... 

FINE . ......••..•......•• $ 
RESTITUTION •••.•.....••. $ 

COURT COSTS .........••.• $ 
ATTORNEY FEES .......•.•. $ 

DUE DATE ; PAID 

-------------- SENTENCE DESCRIPTION ------------

500.00 
TBS 
110.00 
2.200.00 

NO 

CT I: 198 MOS TO LIFE, CT II: 198 MOS TO LIFE, CT III: 318 MOS TO LIFE, CT IV: 
318 MOS TO LIFE, CT V: 318 MOS TO LIFE, CT VI: 198 MOS TO LIFE, CONCURRENT, CTS 

318 DYS, COMMUNITY CUSTODY ON CTS 1,2,3,4,5,6 FOR RANGE OF 36 MOS TO LIFE. 

8-22-07 RESENTENCING CT I: 198 MTHS TO LIFE, CT II: 198 MTHS TO LIFE, CT III: 
318 MTHS TO LIFE, CT VI: 198 MTHS TO LIFE. 800 DAYS CTSr COMM CUSTODY 36 MTHS 
TO LIFE ON CTS 1,2,3 &6 
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-------------- CHARGE INFORMATION --------------

DEF01 ZIEGLER. JEFFREY SCOTT 

RS CNT RCW/CODE 

G 

G 

G 

G 

G 

G 

1 9A.44.073 
NOTE 

2 9A.44.073 
NOTE 

3 9A.44.083 
NOTE 

4 9A.44.083 
NOTE 

1 9A.44.083 
9.94A.030 
NOTE 

2 9A.44.083 
9.94A.030 
NOTE 

3 9A.44.073 
9.94A.030 
NOTE 

.4 9A.44.073 
9.94A.030 
NOTE 

5 9A.44.073 
9.94A.030 
NOTE 

6 9A.44.083 
9.94A~030 
NOTE 

901 NOTEPCN 

CHARGE DESCRIPTION 

ORIG INFOR 
Rape of A Child 
THRU 05-01-05 
Rape of A Child 
THRU 05-01-05 
.Child Molestation 
THRT 05-01-05 
child Molestation··· 
·THRU 05-01-05 

SECOND AME:NDED 
Child Molestati6n 
SENTENCE REFORM ACT DEFINITiONS 
BETWEEN 12-01-04 & 05-01-05 
Child Molestation -·- --- -····-·- .. , .. ····-- ------· ·- --· ·-
SENTENCE REFORM ACT DEFINITIONS 
BETWEEN 12-01-04 & 05-01-05 
Rap~- of A Child _. 
SENTENCE REFORM ACT DEFINITIONS 
BETWEEN 12-01-04 & 05-01-05 
~ape of A Child 
SENTENCE REFORM ACT DEFINITIONS 
BETWEEN 12-01-04 & 05~01-05 
iRape_o_f_A child-
SENTENCE REFORM ACT DEFINITIONS 
BETWEEN 12-01-04 & 05-01-05 
Child Molestation 
SENTENCE REFORM ACT DEFINITIONS 
BETWEEN ·12-01~04 & 05-01-05 
657583413 

DV INFO/VIOL. RESULT 
---DATE--- --DATE--

05/17/2005 
N 12/01/2004 

N 12/01/2004 

N 12/01/2004 

N 12/01/2004 

09/20/2005 
y 12/01/2004 09/20/05 

y 12/01/2004 09/20/05 

N 12/01/2004 09/20/05 

N 12/01/2004 09/20/05 

N 12/01/2004 09/20/05 

N 12/01/2004 09/20/05 

-------------------------------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

3 1 
2.2 
I 3 

2..4 
z.s 

I 6 

05/13/2005 

05/13/2005 
05/13/2005 
05/13/2005 

05/17/2005 
05/17/2005 
05/17/2005 
05/20/2005 

05/20/2005 
05/20/2005 

PLMHRG 

ACTION 
RORIS 
wv 
OAPAT 
ATDOl 
INFO 
NT 
ADM03 
ARRAIGN 
ACTION 
MTHRG 
ASTD 

PRELIMINARY APPEARANCE 05-20-2005C8 
RELEASE DENIED/$75,000 + COND TBS 
ARRAIGNMENT #8 
ROR INTERVIEW SHEET 
WAIVER Or PROBABLE CAUSE HEARING 
ORDER APPOINTING ATTORNEY 
BARRAR, JEFFREY DAVID 
INFORMATION 
NOTICE OF SPEC PUNICHMNT PRDVSN 
MOST SERIOUS OFFENSE 
INITIAL ARRAIGNMENT 07-07-2005 
#B READINESS HEARING 
MOTION HEARING 
ASSIGNMENT OF TRIAL DATE 07-11-200ST8 
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-------------------------------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

I 7 

z_8 
I 9 

4 10 
I 11 
I 12 
1 13 
1 14 
1 15 
1 16 
I 17 

1 18 

I 19 
I 20 
1 21 

I 22 
I 23 
/24 

1 25 
1 26 

2.. 27 

ZZ..28 
I 29 

Z..30 
3 31 

zq 32 

2.33 
Z-J 34 

I 35 
I 36 
I 37 
I 38 
-7- 39 
z. 40 

I 41 
/42 

05/25/2005 CIT 
ACTION 

06/06/2005 MT 
06/06/2005 CIT 

ACTION 
06/09/2005 OMNHRG 

ACTION 
06/09/2005 OMAPA 
06/09/2005 ASTD 
06/13/2005 STLW 
06/13/2005 SB 
06/13/2005 SB 
06/13/2005 SB 
06/13/2005 SB 
07/12/2005 CIT 

ACTION 
07/18/2005 CIT 

ACTION 
07/18/2005 MTHRG 

ACTION 
07/18/2005 WVSPDT 
07/18/2005 ASTD 
09/07/2005 CIT 

ACTION 
09/09/2005 MTHRG 

09/12/2005 STLW 
09/12/2005 SB 
09/12/2005 SB 
09/12/2005 SB 
09/12/2005 SB 
09/14/2005 RPT 
09/15/2005 MTHRG 

09/19/2005 PLPIN 
09/19/2005 JYP 
09/20/2005 OTHER 
09/20/2005 TRMM 
09/20/2005 PLPIN 

09/20/2005 AMINF 
09/20/2005 CTINJY 
09/20/2005 JYN 
09/20/2005 JYN 
09/20/2005 JYN 
09/20/2005 JYN 
09/20/2005 LGS 
09/20/2005 JTRIAL 

JDG08 

09/20/2005 EXLST 
09/20/2005 VRD 

CITATION 
OMNIBUS #8 
MOTION I AFDVT FOR ORDER OF CONT 
CITATION 
MT FOR CONTINUE #8 
OMNIBUS HEARING 
#8 READINESS HRG 
OMNIBUS APPLICATION OF PR-OS ATTY 
ASSIGNMENT OF TRIAL DATE 
STATE'S LIST OF WITNESSES 
SUBPOENA - J.ZIEGLER 
SUBPOENA - M.N.S 
SUBPOENA- I.J.S 
SUBPOENA - D.ZIEGLER 
CITATION 
<IC> CHANGE OF PLEA #8 1:30PM 
CITATION 
<IC> CHANGE OF PLEA #8 1:30PM 
MOTION HEARING 
WVD SPEEDY TRIAL, TRIAL CONTD 
8 READINESS 
WAIVER OF SPEEDY TRIAL 
ASSIGNMENT OF TRIAL DATE 
CITATION 
?-CONTINUANCE OF TRIAL #8 
MOTION HEARING 
MOTION TO CONTINUE - DENIED 
STATE'S LIST OF WITNESSES 
SUBPOENA - J.ZIEGLER 
SUBPOENA - MNS 
SUBPOENA - IJS 
SUBPOENA - D.ZIEGLER 
REPORT OF RESTITUTION 
MOTION HEARING 
TRIAL IS READY TO PROCEED 
PLAINTIFF'S PROPOSED INSTRUCTIONS 
JURY PANEL 
STATE'S PROPOSED GENERAL QUESTIONS 
TRIAL MEMORANDUM - STATE 
PLAINTIFF'S PROPOSED INSTRUCTIONS 
SECOND INSTRUCTIONS FILED-
AMENDED INFORMATION SECOND AMENDED 
COURT'S INSTRUCTIONS TO JURY 
JURY NOTE ~ 4:00 P.M. 
JURY NOTE ~ 4:30 P.M. 
JURY NOTE ~ 5:06 P.M. 
JURY NOTE~ 5:12 P.M. 
LOG SHEET 
JURY TRIAL 
JUDGE DIANE M. WOOLARD 
CLERK'S IN COURT RECORD 
EXHIBIT LIST 
VERDICT CT 1 - GUILTY 

06-09-2005C 

06-09-2005C 

07-21-2005 

07-25-2005T8 

07-18-200SCP 

07-18-2005 

09-15-200SRS 

09-19-200ST8 
09-09-2005C9 
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-------------------------------APPEARANCE DOCKET--------------------------------
CODE/ 

SUE#. DATE CONN DESCRIPTION/NAME SECONDARY 

/43 
/44 
I 45 

I 46 
1 47 
1 48 

I 49 
I 50 
\?51 

3 52 

4-53 

/0 54 

~·55 

3 56 

I 57 

I 58 

II 59 

1 60 

I 61 
:z.. 62 
.!5 63 
I 64 

IK 65 

2...66 
Z-67 
2. 68 
J 69 
I 70 
9 71 

09/20/2005 VRD 
09/20/2005 VRD 
09/20/2005 VRD 
09/20/2005 VRD 
09/20/2005 VRD 
09/20/2005 MM 

ACTION 

09/21/2005 MTHRG 
ACTION 

09/21/2005 PRSIO 
09/21/2005 MM 
09/22/2005 ORAU 

09/22/2005 ORAU 

10/03/2005 ORAU 

10/03/2005 ORAU 

10/03/2005 ORAU 

10/03/2005 ORAU 

10/25/2005 HSTKPA 
10/26/2005 LTR 
10/27/2005 NT 

ACTION 
10/28/2005 CIT 

ACTION 
11/08/2005 MTHRG 

ACTION 
11/18/2005 CNRSE 
11/18/2005 PSI 
11/22/2005 HSTKDA 

ACTION 
11/22/2005 MM 
12/08/2005 SNTHRG 

12/08/2005 MM 
12/08/2005 ORHIV 
12/08/2005 NR 
12/08/2005 ADR 
12/08/2005 NTRA 
12/08/2005 F...JS 
12/08/2oos we 
12/08/2005 ORAH 
12/08/2005 ORAH 
12/08/2005 LTR 
12/08/2005 LTR 
12/08/2005 LTR 
12/08/2005 LTR 
12/15/2005 ADM06 

VERDICT CT 2 - GUILTY 
VERDICT CT 3 - GUILTY 
VERDICT CT 4 - GUILTY 
VERDICT CT 5 - GUILTY 
VERDICT CT 6 - GUILTY 
MEMORANDUM OF DISPOSITION 09-21-200SFA 
8 SET PSI/SENTENCING DATE 
NO BAIL HOLD 
MOTION HEARING 10-25-200ST8 
#8 SPC SET 3:30 PM SENTENCING 
PRESENTENCE INVESTIGATION ORDER 
MEMORANDUM OF DISPOSITION 
ORDER AUTHORIZING REIMBURSEMENT TO 
PETTY CASH FUND 
ORDER AUTHORIZING REIMBURSEMENT TO 
PETTY CASE FUND 
ORDER AUTHORIZING REIMBURSEMENT F/ 
OUT OF STATE EXPENSES-SHILO INN 
ORDER AUTHORIZING.REIMBURSEMENT F/ 
OURT OF STATE WITNESS EXPENSES 
ORDER AUTHORIZING REIMBURSEMENT F/ 
TRAVEL EXPENSES 
ORDER AUTHORIZING REIMBURSEMENT F/ 
OUT/STATE EXPENSES-RED LION HOTEL 
CANCELLED: PLAINTIFF/PROS REQUESTED 
LETTER FROM RETA W SUNNY FARR 
NOTICE PER DEPT #8 11-18-2005T8 
SENTENCING SPECIAL SET ~ 3:30 PM #8 
CITATION 11-08-2005T8 
SENTENCING #8 3:30PM**SPC SET** 
MOTION HEARING 11-22-2005T8 
#8 SENTENCING 3:30PM SPEC SET 
CONFIDNTL REPORT IN SEALED ENVELOPE 
PRE-SENTENCING INVESTIGATION REPORT 
HEARING CANCELLED:DEF/RESP REQUEST 12-08-2005T8 
#8 SENTENCING 3:30PM SPEC SET 
MEMORANDUM OF DISPOSITION 
SENTENCING HEARING 
318 MDS TO DOC, CR ~10 DYS 
MEMORANDUM OF DISPOSITION 
ORDER FOR HIV <AIDS) TEST 
NOTIFICATION REGISTRATION<SEX OFF.) 
ADVICE OF RIGHTS 
COURT ORAL NOTICE RIGHT OF APPEAL 
FELONY ..JUDGMENT AND SENTENCE 
WARRANT OF COMMITMENT 
OR FOR PROTECT FROM CIVIL HARASSMEN 
OR FOR PROTECT FROM CIVIL HARASSMEN 
LETTER TO COURT 
LETTER TO COURT 
LETTER TO COURT 
LETTER TO COURT 
COLLECTION FEE ASSESSED 
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---------------------~---------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

I 72 
;q 73 
I 74 

5" 75 

3 76 

I 77 

2-78 

z.. 79 
z_ 80 
/81 

Z-82 
I 83 
1 84 

I 85 

I 86 

I 87 

I 88 

3 89 
+- 90 

I 91 

I 92 

I 93 

z. 94 
1 95 

z. 96 
2. 97 
3 98 
+ 99 
!0 100 

12/15/2005 NTFC 
01/11/2006 NACA 
01/11/2006 AFSR 

01/11/2006 MT 

01/11/2006 ORIND 

01/12/2006 TRLC 

01/18/2006 LTR 
ATD02 

01/26/2006 DSGCKP 
01/26/2006 AFML 
01/30/2006 CRRSP 

02/02/2006 INX 
02/02/2006 LTR 
02/13/2006 TRLC 
02/13/2006 CLP 
02/17/2006 RTRCM 

02/21/2006 CRRSP 

03/03/2006 INVV 
03/03/2006 $CLPA 
03/03/2006 $CA 
03/15/2006 $CLPR 
03/15/2006 $CR 
03/31/2006 NT 

03/31/20(16 INVV 
03/31/2006 TRLC 

04/10/2006 TRLC 
04/10/2006 VRPT 
04/14/2006 RTRCM 

06/06/2006 INVV 
06/06/2006 $CA 
06/19/2006 $CR 
09/15/2006 LTR 
09/22/2006 LTR 
12/19/2006 ADM06 
12/20/2006 LTR 
12/21/2006 LTR 
07/02/2007 MT 
07/03/2007 RSP 
07/09/2007 MND 
07/09/2007 DCSAP 

NOTIFICATION OF FELONY CONVICTION 
NOTICE OF APPEAL TO COURT OF APPEAL 
AFFIDAVIT/DECLARATION OF SERVICE OF 
NOTICE OF APPEAL 
MOT I ON F I ORDER AU.THOR I ZING REVIEW 
AT PUBLIC EXPENSE & PROVIDING FOR 
APPOINTMENT OF ATTORNEY ON APPEAL 
ORDER OF INDIGENCY & AUTHORIZING 
REVIEW AT PUBLIC EXPENSE & FOR 
APPOINTMENT OF ATTORNEY ON APPEAL 
TRANSMITTAL LETTER - COPY FILED 
NACA/ORIND TO COA 
LETTER TO ATTY RE APPT ON APPEAL 
TABBUT, LISA ELIZABETH 
DESIGNATION OF CLERK'S PAPERS 
AFFIDAVIT OF MAILING 
CORRESPONDENCE FROM COA 134280-411 
RE UNTIMELY FILING OF NACA/SET 
FOR DISMISSAL 02-10-2006 
INDEX - CLERK'S PAPERS 
LETTER TO ATTY RE CLERK'S PAPERS 
TRANSMITTAL LETTER - COPY FILED 
CLERK'S PAPERS SENT TO COA 
RETURN RECEIPT - CERTIFIED MAIL 
CLP TO COA 
CORRESPONDENCE FROM COA RE 
"CONFIDENTIAL" ·ooCUMENTS 
INVOICE VOUCHER TO OPD 
CLERK'S PAPERS - FEE ASSESSED 
COSTS ASSESSED PSTG - CLP 
CLERK'S PAPERS - FEE RECEIVED 
COSTS RECEIVED PSTG - CLP 
NOTICE OF FILING OF VERBATIMS 
L WILLIAMS 
INVOICE VOUCHER TO OPD FOR V/B 
TRANSMITTAL LETTER - COPY FILED 
ADVISE COA OF FILING OF V/B 
TRANSMITTAL LETTER - COPY FILED 
VERBATIM RPT TRANSMITTED TO COA 
RETURN REC~IPT - CERTIFIED MAIL 
V/B TO COA 
INVOICE VOUCHER TO OPD 
COSTS ASSESSED PSTG - V/B 
COSTS RECEIVED PSTG - V/B 
LETTER TO CLERK FROM DEFT FATHER 
LETTER FROM CLERK TO DEFT FATHER 
COLLECTIONS FEE ASSESSED 
LETTER FROM DEFT TO CLERK 
LETTER FROM CLERK TO DEFENDANT 
MOTION TO MODIFY LFO'S 
RESPONSE FRM D#8 - D-MOTION DENIED 
MANDATE FROM COURT OF APPEALS 
DECISION FROM APPELLATE COURT 

42.50 
8.45 
42.50 
8.45 

11.40 
11.40 
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-------------------------------APPEARANCE DOCKET-------------------------------· 
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

I 101 

102 
z. 103 

I 104 
!=7-1 OS 

I 3 106 
'2.. 107 
3 108 

1 109 

(;:, 110 
3 111 

2... 112 

2...113 
I 114 
z_ 115 
I 116 
1 117 

I 118 

119 

I 120 

1 121 

1 122 

I 123 

I 124 

1 125 
/· 126 
I 127 

I 128 

07/12/2007 CIT 
ACTION 

07/13/2007 ORTRP 
07/16/2007 ORTRP 
08/22/2007 NT 

ACTION 
ACTION 

08/22/2007 SNTHRG 
08/22/2007 MM 
08/22/2007 F".JS 
08/22/2007 we 
09/19/2007 NACA 
09/19/2007 CRML 
09/27/2007 ORIND 

JDG08 
10/03/2007 TRLC 

10/04/2007 MTIND 
10/04/2007 PROR 

10/10/2007 LTR 
ATD03 

10/10/2007 PNCA 
10/23/2007 DSGCKP 
10/25/2007 INX 
10/25/2007 LTR 
11/05/2007 TRLC 
11/05/2007 CLP 
11/05/2007 RCP 

11/19/2007 NT 

11/19/2007 TRLC 

11/29/2007 TRLC 
11/29/2007 VRPT 
11/30/2007 RCP 

12/19/2007 ADM06 
01/04/2008 INVV 
01/04/2008 $CLPA 
01/04/2008 $CA 
01/24/2008 $CLPR 
01/24/2008 $CR 
02/26/2008 DSGCKP 

02/28/2008 INX 
02/28/2008 LTR 
03/04/2008 TRLC 
03/04/2008 CLP 
03/05/2008 RCP 

PUBLISHED OPINION/REVERSED ON TWO 
COUNTS/REMANDED COA #34280-4-II 
CITATION 
#8 RESENTENCE 
ORDER TO TRANSPORT & MOTION 
ORDER TO TRANSPORT t MOTION 
NOTICE 
DECISION F"ROM CRT OF" APPEALS/SET 
HRG #8 
SENTENCING HEARING 
MEMORANDUM OF" DISPOSITION 
F"ELONY JUDGMENT AND SENTENCE 
WARRANT OF" COMMITMENT 
NOTICE OF" APPEAL TO COURT OF" APPEAL 
CERTIF"ICATE OF" MAILING 
ORDER OF INDIGENCY 
JUDGE DIANE M. WOOLARD 
TRANSMITTAL LETTER - COPY F"ILED 
EF"ILED NACA/ORIND TO COA 
MOTION FOR INDIGENCY 
PROPOSED ORDER/FINDINGS 
ORIND SIGNED 9/27/07 - NO ACTION 
LETTER TO ATTY RE APPT ON APPEAL 
HAYS, JOHN A. 
PERFECTION NOTICE FROM CT OF APPLS 
DE·SIGNATION OF" CLERK'S PAPERS 
INDEX TO CLERK'S PAPERS 
LETTER TO ATTYS RE CLERK'S PAPERS 
TRANSMITTAL LETTER - COPY FILED 
CLERK'S PAPERS SENT TO COA 
RECEIPT<S> FOR UPS SHIPPING 
CLP TO COA 
NOTICE OF" FILING OF VERBATIM 
L WILLIAMS I 09/20/06 
TRANSMITTAL LETTER - COPY FILED 
ADVISE COA OF" F"ILING OF VERBATIMS 
TRANSMITTAL LETTER - COPY FILED 
VERBATIM RPT TRANSMITTED TO COA 
RECEIPT<S> F"OR UPS SHIPPING 
V/B TO COA 
COLLECTIONS FEE ASSESSED 
INVOICE VOUCHER TO OPD 
CLERK'~ PAPERS - F"EE ASSESSED 
COSTS ASSESSED SHPPG 
CLERK'S PAPERS - FEE RECEIVED 
COSTS RECEIVED SHPPG 
DESIGNATION OF" CLERK'S. PAPERS 
SUPPLEMENTAL 
INDEX - CLERK'S PAPERS 
LETTER TO ATTYS RE CLERK'S PAPERS 
TRANSMITTAL LETTER - COPY F"ILED 
CLERK'S PAPERS SENT TO COA 
RECEIPT<S> F"OR UPS SHIPPING 

08-22-2007C 

08-22-2007FA 

30.50 
8.00 
30.50 
8.00 
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-------------------------------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

5'" 128A 
1 129 

II 130 

07/24/2008 RQ 
07/30/2008 INVV 
07/30/2008 SCLPA 
07/30/2008 SCA 
07/31/2008 LTR 

SUPP CLP TO COA 
REQUEST - PUBLIC DISCLOSURE 
INVOICE VOUCHER TO OPD 
CLERK'S PAPERS - FEE ASSESSED 
COSTS ASSESSED SHIPPING 
LETTER TO DEFT IN.RESPONSE TO 
PUBLIC DISCLOSURE REQUEST 

10.00 
4.20 

=====================================END======================================= 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, · ) ,. 
Plaintiff, ) Superior Cour:t 

) No. 05-1-01088-6 
v. ) 

) 
JEFFREY SCOTT ZIEGLER, ) Court of Appeals 

) No. 34280-4-II 
Defendant. ) 

VERBATIM REPORT OF PROCEEDINGS 

Volume I 

---····:- : !··---

June 9, 2005 

BEFORE: THE HONORABLE ROBERT LEWIS, Judge 

APPEARANCES: Mr. Kim Farr, Depu~y Prosecuting Attorney, 
on behalf of the State of_ Washington; and 

Mr. Jeff Simpson, Attorney at Law, on 
behalf of the Defendant. 

I 
I 

I 
I 
I 

I 
I 
I 
I 
I 
I 

I 

I 
I 
I 
i 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, ) 

) 

Plaintiff, ) Superior Court 
) . No. 05-1-01088-6 

v. ) 

) 

JEFFREY SCOTT ZIEGLER, ) Court of Appeals 
) No. 34280-4-II 

Defendant. ) 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that the above-entitled cause came 

on regularly for hearing in the Superior Court of the 

State of Washington for the County o£ Clark, Vancouver, 

Washington, June 9, 2005, before the HONORABLE ROBERT 

LEWIS, Judge. 

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting 
Attorney, on behalf of the State of 
Washington; and 

Mr. Jeff Simpson, Attorney at Law, on 
behalf of the Defendant. 
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3 
. 

1 i:B.O C ~&Ql.N.§.~: 

2 (The following proceedings took place 06/09/05:} 

3 PROSECUTOR: Next up will be Jeffrey Ziegler, 

4 that's No. 31 on your criminal docket. 

5 MR. FARR: Your Honor, this matter is on for 

6 omnibus which Mr. Barrar had spelled out and I'm 

7 presenting to the Court. 

8 I MR. SIMPSON: Your Honor, I'm appearing on behalf 

9 of Mr. Ba~rar this morning. 

10 MR. FARR: And it's on for a State motion for a 

11 continuance because Detective Aaron Holladay will 

12 be out of town during the time period of the 

13 presently given trial. of 7/11. He's gone from 7/7 

14 tO 7/19. 

:i.S MR. SIMPSON: And, Your Honor, Defense has no 

16 objection to a continuance as long as the trial is 

17 set within speedy. 

18 THE COURT: Well, was Mr. Ziegler being held ~n 

19 this matter? 

20 MR. SIMPSON: Yes, Your Honor --

21 MR. FARR: With 70- --

22 MR. SIMPSON: -- I --

23 MR. FARR: 75,000 bail. 

24 THE COURT: Well, the reason I asked is May 20th 

25 the scheduling order says trial was set for July 
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4 

1 1 11th, which was 66 days elapsed. 

2 MR. SIMPSON: I think -- is that an error, the 

3 66? 

4 MR. FARR: That's what we were trying to figure 

5 out as well, whether that was supposed to be 56, 

6 because since he was in custody, obviously it 

7 shouldn't be 66. 

8 MR. SIMPSON: May, June, July --

9 THE CLERK: When was the trial set originally? 

10 THE COURT: It was set for July 11th. 

11 MR. FARR: It was set on 5/20 for July 11th. 

12 MR. SIMPSON: I calculated 52, but mine can't be 

13 trusted. 

14 THE COURT: May 20th a July 11th trial would have 

15 been 41 days elapsed. 

16 MR. FARR: Then I don't know why it's --

THE ~OURT: No, no, no, wait, wait, wait. Never 

mind. I'm reading the wrong date here. 

THE CLERK: (Inaudible.) 

17 

18 

19 

20 THE COURT: May 20th July 11th would have been 52 

21 days elapsed. 

22 MR. SIMPSON: That's what I got. 

23 THE COURT: I don't know where we got 

24 

25 

MR. SIMPSON: Yeah, I think 66 was an error. 

MR. FARR: The difficulty is•, again, the 
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1 officer's going to be gone till the 19th. 

2 THE COURT: Well, that would be the 60th day. 

3 Will he be back on the 19th? 

4 MR. FARR: I -- well, he my -- my notes from 

5 my secretary indicate gone from 7th through the 

6 19th, so I think the 19th he would still be gone. 

7 THE COURT: (Pause; reviewing calendar.) Set it 

8 on for July 25th. That's within the cure period, 

9 and I find there's good cause for the continuance. 

10 So July 25th, 9:00. July 21st at 1:30 will be the 

11 new readiness date. 

12 THE CLERK: So it \·Jill 52 days since it's 

13 within the cure? 

14 THE COURT: Well, the trial -- and you may want 

15 to prepare --

16 THE CLERK: Do you want me to do one of the trial 

17 resetting notices instead of a scheduling order? 

18 THE COURT: May 20th was the -~ yeah, May 20th 

19 was the arraignment date. I'm setting the matter 

20 on for July 25th, which actually is 66 days 

21 elapsed. I'm doing so because I find good cause to 

22 continue the matter outside the speedy trial rule 

23 because of the planned advance vacation of the 

24 necessary witness. That's within the cure period 

25 allowed by the court rules. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

l 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

So we'll reset the trial date to that day. 

and the readiness hearing to the 21st at 1:30. 

Previous dates are stricken. 

Is there an omnibus application for the 

defendant? 

MR. SIMPSON: Not at this time, sir. 

MR. FARR: Could we have the due date, then, 

of 

6 

THE COURT: We'll use July 12th as a cutoff date. 

MR. FARR: ?kay. Thank you. 

(Proceedings recessed this 9th day of June, 2005.) 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

Superior Court 
No. 05-1-01088-6 

JEFFREY SCOTT ZIEGLER, Court of Appeals 
No. 34280-4-II 

Defendant. 

VERBATIM REPORT OF PROCEEDINGS 

Volume II 

---·:- : !···---

July 18, 2005 

BEFORE: THE HONORABLE ROBERT LEWIS, Judge · 

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting Attorney, 
on behalf of the State of Washington; and 

Mr. Jeff Simpson, Attorney at Law, on 
behalf of the Defendant. 

E~da. IJO-dlr:a-m4, @Jfi·oial ~o-u1'/ i§T,,a/MC/Iltk,-

1.1.1~1 EF~. Xna,¥ ~r>a1'l . 

~~ ~- 972.16'-5¢91 

fth-o-ne (so.J) 76'1-I.UO, foa: (so.J) 76'2-82¢¢ 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, ) 

) 

Plaintiff, ) Superior ·court 
) No. 05-1-01088-6 

v. ) 

) 

JEFFREY SCOTT Z!EGLER, ) Court of Appeals 
) No. 34280-4-II 

Defendant. ) 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that the above-entitled cause came 

on regularly for hearing in the Superior Court of the 

State of Washington for the County of Clark, Vancouver, 

Washington, July 18, 2005, before the HONORABLE ROGER 

A. BENNETT, Judge. 

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting 
Attorney, on behalf of the State of 
Washington; and 

Mr. Jeff Barrar, Attorney at Law, on 
behalf of the Defendant. 
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1 

2 

3 

4 

5 

9 

£ROCEED~NG~: 

(The following proce~dings took place 07/18/05:) 

MR. FARR: Your Honor, this was set for trial 

July 25. · We thought we had an opportunity today to 

proceed. I think there's going to be a motion to 

6 continue and a waiver. 

7 MR. BARRAR: That's correct, Your Honor, I spoke 

8 with Mr. Ziegler several times last week and we 

9 believed we had worked out a resolution to the 

10 case. It's my understanding that over the course 

11 of the weekend he had an incident in the jail where 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they've now put him in ~ high-risk environment and 

they've added lithium and Wellbutrin to his 

medications. 

He has had a change of heart about how to 

proceed and I would like to continue the trial date 

because now I'm kinda dealing with a different guy, 

to put it simply. 

He's willing to waive. I'd like to see how 

the new medications affect his processing of 

information. 

THE COURT: The trial date right now is July 

25th. How far out do you want to go? 

MR. BARRAR: Given the medications, Your Honor, 

we'd ask for another sixty days if possible. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: How far, sixty, did you say? 

MR. BARRAR: Yes, please. 

10 

THE COURT: (To clerk:) Yeah, sometime in mid- to 

late September, if possible. 

And is there a waiver? 

MR. BARRAR: Yes, Your Honor, he's still signing 

at this point. I discussed a waiver would be 

necessary to allow the medications to take effect. 

(Pause in proceedings; completing paperwork.) 

THE CLERK: (Listing available dates for 

counsel.) 

MR. BARRAR: You go ahead and call it. 

MR. FARR: Well, because I don't have my calendar 

here, so it's a shot in the dark, but the end of 

September would be fine. 

THE COURT: Okay, September 19th. 

MR. BARRAR: Thank you, Your Honor. 

THE COURT: I'm going to make the commencement 

date August 1st. 

MR. BARRAR: Thank you. 

THE COURT: So that would be 31 and 19, 50 days 

on speedy trial. 

MR. FARR: And the readiness, Your Honor? 

THE COURT: That would be the 15th of September. 

MR. BARRAR: And we can go ahead and strike the 
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11 

1 readiness for this Thursday. Thank you. 

2 (Proceedings recessed this 18th day of July, 2005.) 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

Superior Court 
No. 05-1-01088-6 

JEFFREY SCOTT ZIEGLER, Court of Appeals 
No. 34280-4-II 

Defendant. 

VERBATIM REPORT OF PROCEEDINGS 

Volume III 

---···~·-··---

_September 9, 2 0 0 5 

BEFORE: THE HONORABLE DIANE WOOLARD, Judge 

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting Attorney, 
on behalf of the State of Washington; and 

Mr. Jeff Barrar, Attorney at Law, on 
behalf of the Defendant. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF CLARK . 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

Superior Court 
No. 05-1-01088-6 

JEFFREY SCOTT ZIEGLER, Court of Appeals 
No. 34280-4-II 

Defendant. 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that the above-entitled cause came 

on regularly for hearing in the Superior Court of the 

State of Washington for the County of Clark, Vancouver, 

Washington, September 9, 2005, before the HONORABLE 
I 

DIANE WOOLARD, Judge. 

APPEARANCES: Mr. Kim Farr, Deputy Prosecuting 
Attorney, oh behalf of the State of 
Washington; and 

Mr. Jeff Barrar, Attorney at Law, on 
behalf of the Defendant. 

I 
I 

I 
·I 
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1 

2 (The following proceedings took place 09/09/05:) 

3 MR. SHANNON: Ziegler. I don't have a file on 

4 Mr. Ziegler. 

5 THE COURT: Well, Mr. Farr's case, I understand. 

6 MR. FARR: We're here on Mr. Ziegler today. We 

7 have a trial -- this is my motion. We have a trial 

8 set for the 19th. We've made contact or attempted 

9 to make contact with the mother and victim and find 

10 out they have moved to the state of Texas. So we 
. 

11 are -- I don't think we're going to be able to get 

l 2 them up here for the prerequisite necessities for 

13 the trial date of the 19th. 

14 We have sufficient time within the speedy. 

15 trial to bump this for a couple weeks, and that's 

16 what the State would ask. 

17 THE COURT: Well, it appears there's ten days on 

18 the speedy trial. 

19 MR. FARR: Ten days left? 

20 THE COURT: (No audible response.) 

21 MR. FARR: Oh. I thought there was more than 

22 that. 

23 THE COURT: So, Mr. Barrar? 

24 MR. BARRAR: Mr. Ziegler is opposed to a 

25 continuance, Your Honor, but we do understand that 
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')C:, 

""" 

the new commencement date was August 1st, I 

believe. 

THE COURT: Well, I don't -- okay. So I've got 

the commencement date of August 1st and a trial 

date of the 19th. Leaves us at 50 days, is what 

we've got on the trial date. 

MR. FARR: (Inaudible) custody sixty days 

(inaudible) . 

THE COURT: Uh-huh. 

MR. FARR: ~ell, so the most we could get would 

be through the week of October 3rd, I think. And 

I'm --

THE COURT: That's true. 

MR. FARR: -- gone for the week of October 3rd. 

THE COURT: And I don't have any trials set for 

October 3rd. We could move you to another 

15 

department, but you're gone, so I guess we're set. 

MR. FARR: All right. All right, well, I thought 

I'd (inaudible). 

MR. BARRAR: Thank you. 

MR. FARR: Thank you very much, then, Your Honor. 

THE COURT: Okay. 

(Proceedings recessed this 9th .day of September, 2005.) 
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SUPPLEMENT ro THE APFIDl1VIT 

The fac~s before this eourt show that the State has misled this Court by 

excluding those m.adical records whii:bl·calls into question the state of mind of 

the prosecutor \-lho tried this case. 

As to the matter of Jucge Dia."le li1 vJoolard not recusing herself as was 

defendant "~Y move for a change of judge b~sed on a affidavit of prejudice.n 
,' ' 

See State v. Pan-a1 122 Wn.2d 590, 594, 859 P.2d 1231 (1993). Judge Woola.rd 

Did not follow her recusal as stipulated in Affidavit's request · stat~ng her 

· ~rejudice. Also, RCW 4.12.050 "permits a party to change jud)es once as 

a matter of right upon timely filing motion wmthout substantiating a claim of 

prejudice." See State v. Torres 85 wn~App. 231, 932 P.2a 186. Defeneant did. 

make an request for · · ·f"once as a matter of right" change of Judge Woolarrn 

-
Dated this 6th day of February, 2011 

~) 
Ainray Heights Corr. Ctr. 

P. 0. Box 2049 - 11919 W. Sprague Ave., 

Airway Heights, WA 99001 

Page 2 of 2 Supplement to the Affidavit c. c. cause#05-l-Ol088-6 
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FILED 
2011 AUG 24 Mi HJ: 00 

SCOTT G=- Vt'Ei3Ei(. CLERK 
CL A.:-:~~ COU!i TY 

SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR Clark County COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

Ziegler, Jeffrey Scott 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _________________________ ) 

No. 05-1-01088-6 

MOTION FOR IN-CAMERA 
REVIEW HEARING AND 
RELEASING CLIENT FILE 

16 Defendant Jeffrey Scott Ziegler moves this court for 

17 an in-camera· review hearing of his client files in possession 

18 of defense counsel Jeffrey David Barrar, WSBA # 18281 

19 and an order for counsel to timely provide the files to this 

20 defendant. 

21 This motion is supported by the attached declaration and 

22 memorandum, and all documents previously filed are incorpor-

23 ated by reference. 

24 

25 

26 

D A TE 0 t h i s 18th d a y o f_..:..;.A~u_...g""u-"'s_:;t'----- 2 0 11 

II 

MOTION FOR IN CAMERA REVIEW 
-1 of 1-

Signed 

Ziegler, J.rg~:tff~t!:~nt 
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7 
SUPERIOR COURT FOR THE STATE OF WASHINGTON 

IN AND FOR Clark COUNTY 

8 

9 STATE OF WASHINGTON, 

10 Plaintiff, 

11 v. 

12 Ziegler, Jeffrey Scott, 

13 Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

14 
_________________________) 

15 

No. 05-1-01088-6 

DEFENDANT'S DECLARATION AND 
MEMORANDUM IN SUPPORT OF 
MOTION FOR IN-CAMERA REVIEW 
HEARING AND ORDER RELEASING 
CLIENT FILES 

16 Defendant declares under penalty of perjury under the laws of the 

17 State of Washington the following to be t~ue and correct to the best 

18 of defendant's knowledge: 

19 1. I am the defendant in this case, am over the age of 18, and am 

20 competent to give this declaration. 

21 2. I make this declaration in support of my motion seeking in-camera 

22 review of my client files and an order to release them to me. 

23 3. I am currently seeking appellate review of my case and have been 

i4 unsuccessful in my attempts to receive my client file from my attorney 

25 ~J~e~t~f~r~e~v~~D~a~v~~~·=d~B~a~r~r~a~r~--· WSB~ # 18281 

26 4. I am seeking to obtain my entire client file(s) in accordance 

DECLARATION AND MEMORANDUM 
OF LAW -1 of 3-



with CrR 1+.7(h)(3),(6); and l.!lSBA opinions 181, 1114, and 2117. 

2 5. After in-camera review of my file(s) I am seeking an order from 

3 this court to my attorney directing my attorney to provide all files minus 

4 attorney theories, opinions and conclusions. 

5 6. I am not reouesting vital information on the alleged victim(s), 

6 i.e., medical records, social security number, address, telephone numbers, 

7 or other such private information. 

8 MEMORANDUM OF LAW 

g Defendant seeks his client file maintained by his attorney pursuant to 

10 Criminal Rule 4.7(h)(6): 

11 In Cmaera Proceeding. Upon reouest of any person, the court may 
permit any showing of cause for denial or regulation of disclosure, 

12 or portion of such showing, to be made in camera. A record shall be 
made of such proceedings. If the court enters an order granting relief 

13 following a showing in camera, the entire record of such showing shall 
be sealed and preserved in the records of the court, to be made avail-

14 able to the appellate tourt in the event of an appeal. 

15 Defendant seeks an order from this court in accordance with WSBA 

16 opinion 2117: 

17 CrR 4.7(h)(3)-Analysis 

18 ••• the file, in its entirety, belongs to the client, subject only 
to the limited exceptions contained in the formal opinion [181] 

19 and copying cost must be born by the attorney srnce the original 
file belongs to the client either upon request or ending of the 

20 representation. 
••• An appointed counsel ... [a]t the conclusion of representation ..• 

21 the obligation of the attorney is to turn the file over to the 
[indigent] client. hn indigent client in such circumstances can-

22 not be charged a supplemental fee in order to obtain material 
in their files ... WSBA 2117 pp.2-3 (2006). 

23 

24 Further, WS6A ooinion 181 supports defendant's reouest to this court: 

25 II. Responding to a former client's reouest for files 
8. Conclusion: At the conclusion of a representation ... the file 

26 generated in the cour3e of representation, with limited exceptions, 

DECLARATION AND ~EAORAnDUM 
OF LAW -2 of ::i-



must be turned over to the client at the client's request, and if the 
lawyer wishes to retain copies for the lawyer's use, the copies must 

2 be made at the lawyer's expense. 

3 WSBA opinion 1114 is further instructive: 

4 The Committee was of the opinion that under that rule (CrR 4.7(h) 
(3) and (7), in light of the facts presented in your inouiry, a court 

5 order should be obtained directing the withdrawing lawyer to transfer 
the papers as requested by the client.· 

6 

7 Finally, CrR 4.7(h)(3) provides in part: 

8 a defense attorney shall be permitted to provide a copy of the 
materials to the defendant after making appropriate redactions which 

9 are approved by ... ord~r of the court. State v. Rafay, 167 Wn.2d 644. 

10 CONCLUSION 

11 It is necessary that this court conduct an in camera review of 

12 9efendant's client file and determine what is and what is not appropriate 

13 as a matter of law to release to defendant. 

14 In consideration of the above facts, court rules, WSBA opinions and 

15 case law, defendant reouests this motion be granted in all respects and 

16 that defendant's file(s) be provided to him .immediately. 

17 

18 

19 

20 

21 

0 ATE D this 1 8 t h day of --=-A~u=-=g.:::u.:::s'-'t=------

Signed 
Jeffrey S ot Ziegler 
DOC#886970 Unit#886970 

Airway Hts. Corr. Ctr., 

P.O.Box 2049-11919 W. Sprague Ave., 

Airway Heights, WA 99001 
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24 

25 
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\IV·. (~~ B: · ... A· ·., 2~· : ) ·. 
Form aJ Opinion: 18 J 

Year Issued: 1987 

RPC(s): 1.16 

Subject: Asserting Possessory Lien Rights and Responding to Former Client's Request for 
Files . 

At the conclusion of the representation of a client, the client often requests a copy of the 
"file." If the lawyer's fees remain unpaid, the la\V-yer may want to assert lien rights. If no 
lien rights are claimed, a question often arises as to what parts of the file must be provided 
and whether the lawyer can charge the client for the expense of copying the file. The Rules 
of Professional Conduct shed light on both questions. 

1. The attorney's possessory lien. 

A. Issue: What are the ethical limitations on a lawyer's right to assert a lien on the papers or 
money of a client or former client? 

B. Conclusion: A lawyer cannot exercise the right to assert a lien against files and papers 
when withholding these documents would materially interfere with the client's subsequent 
legal represeniation. Nor can the lien be asserted against monies held in trust by the lawyer 
for a specific purpose or subject to a valid claim by a third party. 

C. Discussion: Attorneys have a "retaining" or a "possessory" lien under RCW 60.40.010 · 
against papers or money in the lawyer's possession. In contrast to a "charging" lien under 
RCW 60.40.01 0(4) oil a judgment obtained for a client, the retaining lien on papers or 
money cannot be foreclosed. Ross v. Scannell, 97 Wn.2d 598, 647 P.2d 1004 (1982). The 
lien "may merely be used to embarrass the client, or, as some cases express it to 'worry' him 
into the payment of the ch'arges." Gottstein v. Harrington, 25 Wash. 508,511, 65 P. 753 
(1901). 

The client, however, retains an absolute right, in civil cases at least, to terminate the lawyer 
at any time for any reason, or for no reason at all. RPC 1.16(a)(3); Belli v. Shaw, 98 Wn.2d 
569, 657 P.2d 315 (1983). Upon termination of the relationship, RPC l. 1 6(d) requires that: 

A lawyer shall take steps to the extent reasonably practicable to protect a client's interests, 
such as ... surrendering papers and property to which the chent is entitled .... The lawyer 
may retain papers relating to the client to th~ extent permitted by other law. 

If assertion of the lien \Vould prejudice the former client, the duty to protect the former 
client's interests supersedes the right to assert the lien. 

A client's need for the files will almost always be presumed from the request for the files. 
But this need does not mean that in every case the assertion of a lien will prejudice the 
client. If there is no dispute about fees and the client has the ability to pay the outstanding 
charges, it is proper for the lawyer to assert the lien. ln this situation, it is the former client's 
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TO: HONORABLE DIANNE H. WOOLARD 
CLARK COU17Y SUPERIOR COURT 
P .0. BOX 5000 
VANCOUVER, vlA 98666 

FROH: JEFFREY ZIEGJLER-886970-NB-27-U 
AIR\\AY HEIGHTS CORRECTION CENTER 
P.O. BOX 2049 
AIRWAY }ffiiGHTS, WA 99001 

RE: CAUSE #05-1-01088-6 NOTION TO DISHISS FOR VIOLATION OF SPEEDY TRIAL RULE 

Dear ~5. Woolard; December 9, 2010 

I would like to take this peaceful time to place you upon proper 
notice that pursuant to Const. art. 4, § 20 and RCH 2. 08.240, you have 90-days 
within which you must act and rule or transfer my motion to dismiss to the court 
of appeals as a personal restraint petition. 

I filed my motion pursuant to RAP 12.2 l>lhich said that I may file 
a motion under court rules after the mandate had already been issued so long as 
that motion did not raise issues already decided by the Court of Appeals. IN 
this case the court of appeals has not heard that issue, that issue is ripe for 
revie'"' and there is no other reason outside of mailice that \wuld cause you not 
to act upoin the motion. 

I caused this motion to be deposited into the AHCC federal maH 
system logged legal mail which makes that the day of the motions filir under 
the mailbox rule. This leaves you now have only 41 days lef :to hear this motton 
or transfer that to the court of appeals as a PRP. 
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ASSIGNMENTS OF ERROR 

1. The trial court erred by transferring Mr. Ziegler's post-trial motions to 
the Court of Appeals without notice and an opportunity to be heard. 

2. The trial court erred by summarily denying Mr. Ziegler's May 2nd post
trial motions without a hearing. 

3. The trial court erred by adopting Finding of Fact No.3. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Due process requires notice and a meaningful opportunity to be 
heard before a government deprives any person of life, liberty, 
or property. In this case, the trial court transferred Mr. 
Ziegler's post-trial motions to the Court of Appeals without 
advance notice and in the absence of a meaningful opportunity 
to be heard. Did the trial judge violate Mr. Ziegler's right to 
procedural due process under the Fourteenth Amendment and 
Wash. Const. Article I, Section 3? 

2. Under CrR 7.8, a post-trial motion for relief from judgment 
may not be summarily denied by the superior court. Here, the 
superior court summarily denied Mr. Ziegler's May 2nd post
trial motions. Did the trial court err by summarily denying Mr. 
Ziegler's post-trial motions for relief from judgment? 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

Mandate and Opinion (2007), Supp. CP. Following a new sentencing 

hearing, he appealed again. The judgment and sentence was affirmed, but 

the case was remanded for removal of a condition of community custody. 

Mandate and Opinion (2009), Supp. CP. Following denial of a Petition 

for Review, the Court of Appeals issued a mandate on March 13, 2009. 

Mandate and Opinion (2009), Supp. CP. 

Mr. Ziegler subsequently filed a Motion to Dismiss, alleging a 

violation of his right to a speedy trial. 1 Motion to Dismiss (1111 0/201 0), 

Supp. CP. The trial court took no action. Response to Defendant's 

Motion (11/30/2010), Supp. CP. Mr. Ziegler also filed a Motion for In-

Camera Review (8/24/20 11 ). The court took no action on this motion as 

well. Response to Defendant's Motion (8/29/2011), Supp. CP. 

Mr. Ziegler then sought mandamus relief from the Supreme Court. 

See Correspondence from Supreme Court (12/30/2011), Supp. CP; Copy-

Defendant's Supreme Court Motion (1/3/2011), Supp. CP. On February 7, 

1 In addition, he apparently filed a Personal Restraint Petition in the Supreme Court. 
The Petition was transferred to the Court of Appeals and later dismissed. Order Dismissing 
Petition, Supp. CP. 

2 



2012, the Supreme Court issued an order granting Mr. Ziegler's petition 

for a writ of mandamus and directing the trial judge "to act upon 

Petitioner's motion to dismiss his convictions." See Order (2/7/12) 

(Appendix B, attached to Preliminary Response to Defendant's CrR 7.8 

Motion, Supp. CP). 

Following the Supreme Court's order, the trial judge elected to 

treat Mr. Ziegler's motion to dismiss as a CrR 7.8 motion and ordered it 

transferred to the Court of Appeals. Order re: CrR 7.8 Motion (3/7/12), 

Supp. CP. Mr. Ziegler filed a pleading objecting to this action.2 Motion 

of Objection to Reclassification of CrR 8.3 Motion into a CrR 7.8 Motion 

Without Prior Notice, Supp. CP. The trial judge elected to treat this 

motion as a CrR 7.8 motion as well, and transferred it to the Court of 

Appeals.3 Order re: CrR 7.8 Motion (3/27/2012), Supp. CP. 

On May 2, 2012, Mr. Ziegler filed a set of documents that included 

a "Motion for Arrest of Judgment Pursuant to CrR 7 .4(b) ... ", a "Motion 

for New Trial/Hearing Pursuant to CrR 7.5," and a "Motion to Vacate 

Transfer(s) ... " D-Motion New Trial/Arrest of Judgment, Supp. CP. He 

2 Later, he filed a Notice of Appeal addressing this same decision. Notice of 
Appeal, p. I (4/24112), Supp. CP. 

3 Mr. Ziegler responded by filing a Notice of Appeal. Notice of Appeal, p. 2 
(4/24112), Supp. CP. 



requested a reference hearing, sought appointment of counsel, asked that 

he be transported from prison, and enclosed an affidavit of prejudice. D-

Motion New Trial/Arrest of Judgment, Supp. CP. 

The trial judge responded by entering an order denying Mr. 

Ziegler's motions without holding a hearing.4 Findings of Fact, Supp. CP. 

Mr. Ziegler timely appealed. CP 20. 

ARGUMENT 

THE TRIAL COURT VIOLATED MR. ZIEGLER'S FOURTEENTH 

AMENDMENT RIGHT TO PROCEDURAL DUE PROCESS. 

A. Standard of Review 

Alleged constitutional violations are reviewed de novo. Bellevue 

School Dist. v. E.S., 171 Wash.2d 695, 702, 257 P.3d 570 (2011). The 

interpretation of a court rule is an issue of law, reviewed de novo. State v. 

McEnroe, 174 Wash. 2d 795, 800,279 P.3d 861 (2012). Court rules are to 

be interpreted using the rules of statutory construction. !d. A court rule 

should be interpreted in such a manner as to avoid constitutional infirmity. 

State v. Eaton, 168 Wash. 2d 476,480, 229 P.3d 704 (2010); State v. 

Coleman, 151 Wash. App. 614,622, 214 P.3d 158 (2009). 

4 Included was a finding that "[t]he Court of Appeals, Division II, also received the 
defendant's Motion to Vacate Transfer of Petitioner's CrR 7.8 Motion and found the 
superior court acted within its authority and the transfer was proper." Findings of Fact, 
Supp. CP. 

4 
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I ~~ f . r 

( 
i ! ! 

\) The trial judge infringed Mr. Ziegler's right to procedural due 
process by transferring his post-trial motions to the Court of 
Appeals without prior notice and an opportunity to be heard. 

The state and federal constitutions prohibit the government from 

"depriv[ing] any person of life, liberty, or property, without due process of 

law ... " U.S. Const. Amend. XIV; Wash. Const. Article I, Section 3. The 

"touchstone" of this provision "is protection of the individual against 

arbitrary government actions, whether in denying fundamental procedural 

fairness (procedural due process) or in exercising power arbitrarily, 

without any reasonable justification in the service of a legitimate 

government interest (substantive due process)." Cradduck v. Yakima 

County, 166 Wash. App. 435,442,271 P.3d 289 (2012). 

The fundamental requirements of procedural due process are notice 

and an opportunity to be heard. In re Bush, 164 Wash.2d 697, 705, 193 

P .3d 103 (2008). The opportunity to be heard must be at a meaningful 

time and in a meaningful manner. Mansour v. King County, 131 Wash. 

App. 255, 264, 128 P.3d 1241 (2006). 

In the absence of adequate notice and a meaningful opportunity to 

be heard, society cannot be confident in the outcome of a proceeding. 

CrR 7.8 governs post-trial motions for relief from judgment. 

Under CrR 7.8(2), the trial court "shall transfer a motion filed by a 

defendant to the Court of Appeals for consideration as a personal restraint 

5 
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petition" unless certain conditions are met. CrR 7.8 must be interpreted in 

a manner consistent with the procedural due process protections provided 

by the constitution. Eaton, at 480. Accordingly, a post-trial motion may 

not be transferred to the Court of Appeals unless the moving party is 

provided notice and given a meaningful opportunity to contest the transfer. 

Bush, at 705; Mansour, at 264. 

Here, the Supreme Court directed the trial judge to act upon Mr. 

Ziegler's post-trial motions. See Order (dated 2/7 I 12) (Appendix B, 

attached to Preliminary Response to Defendant's CrR 7.8 Motion, Supp. 

CP). Instead, the trial court transferred the motions to the Court of 

Appe81~ Ordf'r re· CrR 7.8 Motion (1/7/1?). Snf'p. C'P: OniPr n~: CrR 7.R 

Motion (3/27/2012), Supp. CP. This was accomplished without prior 

notice, and without an opportunity to contest the transfer. 

Mr. Ziegler deserved notice and a meaningful opportunity to be 

heard before the trial judge transferred his motions to the Court of 

Appeals. When the Supreme Court ordered the trial court to act on his 

motions, he was entitled to believe he would finally receive a decision on 

the merits, including a chance to present evidence that related to his 

claims. See Order (2/7112) (Appendix B, attached to Preliminary 

Response to Defendant's CrR 7.8 Motion, Supp. CP). 

6 



By transferring Mr. Ziegler's motions to the Court of Appeals 

without notice and an opportunity to be heard, the trial court violated his 

Fourteenth Amendment right to procedural due process. Bush, at 705; 

Mansour, at 264. Instead of denying Mr. Ziegler's May 2nd motions, the 

trial judge should have realized her error, granted the motions, and 

addressed the merits of his claims. 5 

For these reasons, the trial court's Findings of Fact, Conclusions of 

Law, and Order must be vacated. The case must be remanded for a 

decision on the merits of all the motions Mr. Ziegler presented. 

5 In the alternative, the trial court should have followed the dictates ofCrR 7.8 and 
transferred the May 2"d motions to the Court of Appeals. CrR 7.8(2). 

7 
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I certify that on today's date: 

I mailed a copy of Appellant's Opening Brief, postage prepaid, to: 

Jeffrey Ziegler, DOC #886970 
Airway Heights Corrections Center 
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AND CORRECT. 

Signed at Olympia, Washington on September 13, 2012. 
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CONCLUSION 

For the foregoing reasons, the trial court's order must be vacated 

and the case remanded for resolution of Mr. Ziegler's post-trial motions. 

Respectfully submitted on September 13, 2012, 

BACKLUND AND MISTRY 

Jodi R. Backlund, WSBA No. 22917 
Attorney for the Appellant 

Manek R. Mistry, WSBA No. 22922 
Attorney for the Appellant 
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IN THE 1\WEA!Jtff.(OURT OF THE STATE OF WASHINGTON 

1>1: vr.s rot/ § {));,at£ 

STATE OF vJASHINGTON, 

Respondent, 

v 

Jeffrey Scott Ziegler, 

) 
) 
) 
) 
) 
) 
) 

Petitioner, ) -------------------------

{l~r/1, UJv/ltY Sc1~rl,;r&urr 
Ctdhetl oq--r-otoU~& 

bfk+eMell'f-~ !iMrl-h~(r 
G-ral/Jc.9S for ((t \lt1

cW 

a5 Per PAe /0. iO 

10 I. IDENTITY OF MOVING PARTY 

ll Jeffrey Scott Ziegler, Petitioner by and through pro se., asks 

12 this court for relief designated in Part II of this ~MaA'f- or;:. 

13 A.#l)#c11tr.f ~/Jif710r {2evfQuJ iJ./tRcY (2A(//a 10 

14 II. STATEMENT OF RELIEF SOUGHT. 

15 Petitioner prays this court ~V~aW W$ ~,41Mf-Or~ 
16 

· tl-'roWJ~.fs hit ~.v/r,/ ~~a.~ fbJ-MtRYr;t;>ecf ~~ P:HIJmvs it>rJ,t: 
17 

18 III. FACTS RELEVANT TO THIS MOTION. 

19 
Cov 0( (7.~ At-ef!/.tS 

l. The '5&~ ~vzllt ruling conflicts with this courts opinion 

Lav1 in 

in State v Pelkey, 109 vJn.2d 484, 490, 745 P.2d 854 (1987) 

2. The ~~r{J,_ing is contrary to Federal 

20 

21 

22 Spitsyn v Moore 345 F ._3d 79S-t tfth cir. 2003) 

--~~~-~~~ 3. The ~ ruling conflicts with this State's 23 

Criminal Ru~~~~::pter 13 § 1301 et seq., 

4. The ruJ.ing is contrary to United States Supreme 

24 

25 

26 Court precedenL set 1n BRADY v Maryland, 373 U.S. 83, 83 S.CT. 1194 



1 10 L.Ed.2d 215 (1963) 

~~~ l!o/fttJ 
2 5. The· , ). ruling is in conflict with RCW 4.16~, in 

3 respects to equitable tolling. 

4 6. ~cl-o~~J: is contrary to United States Supreme The ~-:flo&:r rul · ng 

5 Court ruling in Napue v Illinios, 360 U.S. 265 ( 1959) , in respects to 

6 prosecutorial misconduct. 

7 7. Petitioner submits his original motion and incorporates it by 

8 reference, the facts of the motion are layed out in part of the 

9 original motion and it would be redundant to relist the issues. 

10 8. Petitioner submits as evidence "e-mails" of DOC Correctional 

11 Program Manager Gary Bohon in response to law library access while 

12 petitioner was being housed out of State, stating his concerns of 

13 facing serious lawsuits, because of lack of adequate access to legal 

14 aterials. 

15 9. Petitioner submits as evidence "e-mail" responses of Jo Jansen 

16 MLIS, Librarian of Corrections Corporation of America outlining her 

17 concerns about the inadequate legal materials. 

18 10. Petitioner submits as evidence "e-mail" responses from 

19 Catherine L. Georg of Washington Department of Corrections outlining 

20 her concerns that "J.C. Miller" was supposed to have loaded the 

21 software to the computer once it was sent overnight deli very back on 

22 anuary 28, , She further states "makes one wonder exactly how 

23 it's been since the COMPUTER and BOOKS were UPDATED" (which 

25 ll. IT IS undisputed that the prosecuting attorney violated the 

26 rules of discovery chapter 13 § 1306. et seq.,. 
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1 12. It is undisputed that the prosecutors obligation to disclose 

2 ursuant to § 1309, Petitioner contends that CrR 4.1 et seq., 

3 intentionally violated.(specifically CrR 4.5, 4.6 & 4.7) 

4 IV. ARGUMENT 

5 Pursuant to Title~ et seq. 

6 A. Relief under this title, A person may seek 
relief, other than a decision of the case 

7 on the merits by motion as provided in 
title Q. 

8 

was 

9 RAP J,.!;·· An aggrieved person may object to a ruling of a '0~![5e 

10 or clerk, including transfer of the case to the court of appeals under 

11 rule ~~S"fi)(s)_ by a /J1MJ.4sJE~or~~ directed to the 

12 judges of the court op /f-(JfC;?dc; bt{))S}o/1 d otz V~tf'.__ 

13 Petitioner respectfully submits that afJ.- ttf~d ~ -k;J fpe 

14 :£ct}JlaR()/)-fk-/n~.dl:~ ~ g_~. yttS-t«d/ Jand that petitioner is 

15 entitled to review of prior decisions if: 

16 

17 

18 

19 

20 

21 

22 

23 

24 the 

25 

26 

1. The decision of the court of appeals is 1n 
conflict with a decision of the Supreme Court,or 

2. The decision of the Court of Appeals is in 
conflict with another decision of the Court 
of Appeals, or 

3. A significant question of law under the 
constitution of the State of vJashington or 
of the United States is involved; or 

4. The petition involves an issue of substantial 
public interest that should be determined by 
the Supreme Court. 

These issues are such that intervention by the ~ A<f~tS of 

State of washington is warrAnted in this particular case. 



1 

2 

PETITIONER IS ENTITLED TO EQUITABLE TOLLING. 
~Ym~A:#~-f 

The oU:iff!e btJJiiifclaims that petitioner is not entitled to 

3 equitable tolling of the time limit because of prison conditions was 

4 not properly before h~because he did not raise the issue for the first 

5 time in his motion~ for discretionary review" (footnote 1 86085-8/2 of 

6 commissioner's ruling.) Lot:/lf./-ofl-i f5 
Petitioner contends ~(?~misapprehends petitioner's brief, 7 

8 in that he claims petitioner's properly raised issue of equitable 

9 tolling was not properly before the court, When in fact, that precise 

10 issue was raised in the court of appeals and was ruled on contrary to 

11 petitioner's offered evidence. 

12 It is an undisputed fact that petitioner was housed out of state 

13 while he was in his direct appeal process, petitioner was return to the 

14 state on June 29th, 2010. 

15 Time allegedly expired on March 13, 2012, however Ninth circuit 

16 ruling in Spitsyn v Moore 345 F.3d 796 (9th cir. 2003) adds 90 days for 

17 filing, which would calculate approximately to June 13, 2010. 

18 Pursuant to GR a.l' a motion/petition is filed upon deposit into 

19 institution mail. 

20 Petitioner deposited his Personal restraint Petition into the 

21 institution mail on June 21, 2012, approximately 7 days late from the 

22 365 day and 90 day of Spitsyn, totals 455 days required to file, 

23 according to RCW 10.73.090 and Spitsyn, supra. 

24 Petitioner was faced with extraordinary circumstances and 

25 irregularities in being denied access to the courts, while housed out 

26 of state, which was against his will and DOC recommendations. 



1 Petitioner contends the out-of-state e-mails submitted as evidence of 

2 his denial of access to the courts by Washington department of 

3 Corrections (thereafter knmm as \•JDOC) and Corrections Corporation of 

4 America (thereafter knmm as CCA) a private for profit prison will w 

5 effect give back petitioner 48 days for the first denial of law 

6 library access, plus an additional 120 days for the second denial of 

7 law library access see Exhibit 1 , giving petitioner back 168 days 

8 minus the 7 for the alleged late filing, which amounts to 161 days, 

9 Early in filing his Personal restraint Petition. Even if we don't 

10 count Spitsyns additional days, Petitioner would have 7l days early 

ll filing. 

12 Petitioner contends he is entitled to equitable tolling when it 

13 is an undisputed fact that petitioner requested additional 90-120 day 

14 extension in the year on 2005 direct appeal, filed on August 24, 2006 

15 because of multiple issues of denial of Access to the Courts, In that 

16 While petitioner v1as housed at Stafford Creek Correction Center prior 

17 to him being housed out of state, That institution law library was 

18 being "retiled" see Exhibit 2 

19 Immediately after his denial for extension of time to file, the 

20 Court of Appea1s denied petitioner's initial brief see # 34290-4. 

21 vmoc, immediately housed petitioner out of state, despite 

22 petitioner filing "Emergency Grievance" to l'i'DOC out of state 

23 representative Jar.1es Thatcher with claims against "HIS" 

24 recommendations to sent petitioner out of state v1hile petitioner was 

25 in his direct appeal process see Exhibit 3 

26 



1 DOES RCW 4.16.180 APPLY IN THIS PARTICULAR CASE? 

2 . . 1 . 4t-dR~·T04Y 16 {lf 1 . . th. . 1 Pet1 t1oner c a1ms '-" • • app 1es 1n 1s part1cu ar case, 

3 in that petitioner WAS house OUT OF STATE. 

4 RCW 4.16.180 state in pertinent part: 

5 STATUTE TOLLED BY ABSENCE FROM STATE. 

6 If the cause of action shall accrue against any 
person ... who is a resident of this State and 

7 shall be OUT OF STATE, or concealed therein, such 
action may be commenced within the terms herein 

8 respectively limited after the coming, or RETURN 
of such person into the State, or after the end 

9 of such concealment; and after such cause of 
action shall have accrued, such person shall 

10 depart from and reside out of this state, or 
conceal himself, The time of his absence or 

11 concealment shall not be deemed or taken as any 
part of the TIME LIMIT for the conmencement of 

12 such action Emphasis added ... 

13 

14 Accordingly, petitioner's appeal process did not start until he 

15 was returned from out of state. To rule otherwise is to ignore 

16 the above stated law. 

17 vHth that being said, petitioner was return to Washington and 

18 housed at Airway Heights Correction Center (thereafter known as AHCC) 

19 on June 29, 2012. Petitioner filed June 21, 2012 pursuant to GRJj. 

20 These undisputed facts outlines the extraordinary circumstances 

21 petitioner was placed under by the vmoc in his attempts to forestall 

22 his transfer out of state and his attempt to notify the court of the 

23 denial of access to the courts that petitioner was experiencing at the 

24 hands of WDOC 'S failed experiment of housing inmates out of state, 

25 which cost this State Millions of dollars. 

26 It is undisputed that petitioner's claim of denial to the courts 



1 was raised on direct appeal, however denied by Court of Appeals Clerk 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

David Ponzoha of Division II. 

Moreover, The ~::f@i~t~iance OR RCW 10.73.090 is without 

merit. RCW 10.73.090 is a statute of limitation, and is subject to the 

doctrine of equitable tolling and the doctrine of equitable tolling 

applies to statutes of limitation, But not to time limitations that 

are jurisdictional, Unless of course the commissioner is claiming that 

he does not have subject matter jurisdiction? 

The doctrine of equitable tolling still permits this Court to 

allow an action to proceed when Justice requires it, even though a 

statutory time period has nominally elapsed. State v Duvall 86 t'Jash. 

App. 871, 874, 940 P.2d 671 (1997), review denied 134 vJn.2d 1012, 954, 

P.2d 276 (1998) 

As such the one-year statute of limitation of RO~ 10.73.090 should be 

equitably tolled in this particular case. see also In re Pers. 

Restraint of Hoisington, 99 vvn.App. 423, 993 P.2d 296 (2000); Miller v 

New Jersey State Dep't of Corrections,l45 F.3d 616, 617-18 (3rd cir. 

1998) 

OOES THE AMENDING OF CHARGES MID-TRIAL VIOLATES 
WASHINGTON CONSTITUTION ART 1 § 22? 

State v Pelkey 109 vJn.2d 484, 490, 745 P.2d 854 (1987) opinioned 

23 that a court cannot sustain an interpretation of a court rule which 

24 contravenes the Constitution. CrRLJ 1.1 "These rules shall not be 

25 construed to affect or derogate from the Constitutional rights of any 

26 defendant" 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

In the present case, it is an undisputed fact that the 

prosecuting attorney amended the charges in mid-trial, Allowed by 

Judge Woolard contrary to Pelkey, supra. 

The PELKEY court opinioned that the trial judge violated Art. 1 § 

22 of the Washington State Constitution by allowing the state to Amend 

the information against the defendant after the State completed 

presentation of it's case in chief. 

Art 1 § 22 of the WA. State Const. provides in pertinent part: 

"In criminal prosecutions the accused shall have the 
right ••• to demand the nature and cause of the 
accusation against him ... " 

11 Under this constitutional provision, an accused person must be 

12 informed of the charges he or she is to meet at trial and cannot ~· 

13 tried for an offense not charged. State v Carr, 97 Wn.2d 436, 438, 645 

14 P.2d 1098 (1982) 

15 In State v Rhinehart, Wn.2d 923, 602 P.2d 1188 (1979) stated "an 

16 amendment during trial stating a new court charging a DIFFERENT crime 

17 violates this provision. State v Lutman, 26 Wn.App. 766, 614, P.2d 224 

18 (1980) that court concurred with Carr, it held "the court ruled that 

19 •.. could not be amended during trial. .. " "The court ruled that the 

20 amendment charging different crime violated the constitutional 

21 provisions against being tried for an offense not charged." 

22 1t is fundamental that an accused must be informed of the charge 

23 he is to meet at trial and cannot be tried for an offense not charged, 

24 Lutman, at 767. 

25 In the case at bar, The prosecut_or_ amended the charges at 

26 mid-trial with the approval of the trial court. 
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DID THE PROSECUTING ATTORNEY COMMIT PROSECUTORIAL 
MISCONDUCT, BY USING TESTIMONY HE KNEW TO BE FALSE? 

Napue v Illinois, 360 u.s. 264 (1959), perhaps the leading case 

as stated unanimously: 

Id at 269 

[A] conviction obtained through use of false 
evidence, knmm to be such by representatives of 

, the State must fall ••• the .same_ result obtains 
when the State, althrough not soliciting false 
evidence, ALUMS it to go uncorrected when it 
appears the principle that a state may not 
knowingly use false evidence, including false 
testimony, to obtain a tainted conviction, 
implicit in any concept or ordered liberty, does 
not cease to apply merely because the false 
testimony goes only to the credibility of the 
witness. 

13 But because, prosecuting attorney Farr knew or should have known 

14 that both witnesses testimony was untrue, thereby amending charges in 

15 .id-trial to add more charges that weren't in the original information, 

16 etitioner was prejudiced by this prosecutorial misconduct. 

17 Petitioner contends that there is an reasonable likelihood that 

18 testimony could have affected the jury. Due to the 

19 ignificance at trial of the perjured testimony and the central role of 

20 redibility in this case without that false testimony the outcome would 

21 been different. 

22 The Supreme Court has held repeatedly that a prosecutor's failure 

23 o correct a witness's false testimony, violates due process. Giglio v 

24 nited States, 405 u.s. 150 (1972); Giles v Maryland,386 u.s. 66 

25 (1967);Mooney v Holohan,294 U.S. 103 (1935) (per curiam) 

26 The principles of the Mooney, supra is not punishment of society 



1 for misdeeds of a prosecutor, but avoidance of an unfair trial. The 

2 prosecutors business is not merely to achieve victory, but to establish 

3 JUSTICE and TRUTH. In this particular case there was neither by the 

4 prosecuting attorney, it is evident that he was seeking a "win" at all 

5 costs, relying on false testimony, amending charges mid-trial, and 

6 interlia Non-disclosure of exculpatory evidence helpful to the defense. 

7 "If the court finds a presumption of vindictiveness, the 'BURDEN' 

8 shifts to the prosecution to rebut it by PRESENTING evidence of 

9 independant REASONS or INTERVENING CIRCUI\1STANCES, that demonstrates 

10 that the prosecutor's decision and tactics was motivated by a 

11 legitimate purpose"; (See Exhibit 4. ) ; and See (Exhibit 5) 

12 

13 

14 

15 

DID THE PROSECUTING ATTORNEY VIOLATE PETITIONER'S 
UNITED STATES FEDERAL A~~ WASHINGTON STATE'S 
CONSTITUTIONAL RIGHTS TO DUE PROCESS AND COMMIT A 
BRADY v 1"1ARYLAND VIOLATION? 

16 Brady v Maryland 373 U.S. 83, 83 S.CT. 1194, 10 L.Ed.2d 215 

17 (1963)That court held that irrespective of the good or bad faith of the 

18 rosecution, The governemtn MAY Nor suppress evidence favorable to the 

19 efendant when requested, provided that evidence is material either to 

20 uilt or to punishment. Id at 87, 83 S.CT. at 1196-97, 10 L.Ed.2d at 

21 218. 

22 Brady, imposes an affirmative DUTY upon the prosecutor to produce 

23 evidence, as either direct or impeaching evidence. The Brady, rule 

24 · s not merely "a dicovery rule, but "A RULE OF FAIRNESS AND MINIMUM 

25 ROSECUTORIAL OBLIGATION" Emphasis added. 

26 Brady, sets minimum constitutional standards under the due 



1 That statement alone would make one to think that "evidence" from 

2 the prosecutor is contrary to his allegation of "force". 

3 The prosecutor claims penetration, penetration with "force", 

4 multiple times. 

5 The withheld evidence from ~;Redwood Care Center would have shown, 

6 there was no physical damage, hence "force" to penetrate and/or the 

7 alleged rape could not have happened. 

8 Moreover, then written and oral reports would have demonstrated 

9 that the victims stated "nothing happened", and that is precisely why 

10 there is no medical evidence in this case. 

11 The State's medical expert could not say with absolute certainty 

12 rape occurred. That is why the State offered no Physican's report of 

13 physical examinations, however the state argued rape of a child. 

14 The State did not offer proof of their claim, then vlithheld 

15 evidence that is favorable to the defense. A classic BRADY violation. 

16 In a light most favorable to the State, it may claim the 

17 prosecutor knew nothing of the · Iedwood Care Center, until the later 

18 stages of trial, ~ tlE.t State Witness DHCS HlolJadayJ. testified. 

19 However, preparation BEFORE trial, this pertinent information 

20 could have been used to impeach the victim(s) and the testimony would 

21 have demonstrated prior inconsistent statements, but because of the 

22 BRADY violations by prosecuting attorney Farr, 

23 rejudiced by the withholding of this vital evidence. 

Petitioner was 

24 

25 

26 

Petitioner contends the prosecutors investigators knew of the 

prior to trial. This was information gleened from 

he victims mother. 



1 process clause with respects to pretrial discovery and applies to both 

2 State and Federal prosecutors. Id at 630 

3 Brady, also held held that evidence of relatively minor 

4 importance might be sufficient to create a reasonable doubt. 

5 In the present case, the prosecutor withheld his knowledge of the 

6 f1edical reports;.- & ' Redvmod Care Center ,Qetective Reports; ( E:t:hiobi.:t: :6) 

7 The courts have acknowledged the unquestioned requirement of fair 

8 play by a prosecutor. It is clear that an unconstitutional deprivation 

9 of due process exists, where the State, even in good faith, suppress 

10 evidence favorable to an accused. Brady, supra. 

11 petitioner contends prosecutor farr violated his discovery 

12 obligations pursuant to CrR 4. 7, by failing to disclose oral and 

13 written admissions allegedly made by the victims and the names and 

14 addresses of persons known to have relevant information in the truth 

15 finding process; such as Kaiser Permanente; Vancouver Clinic, etc. 

16 Petitioner vJas deprived of a fair trial by the prosecutors 

17 failure to disclose information held by the Redwood Care center, 

18 information that would have demonstrated petitioner's innocence. 

19 The State did not offer one piece of physical evidence, this was 

20 a case of credibility. Prosecutor Farr knew that if the information 

21 from :1R.erlvood Care center would have been brought to light, he had no 

22 conviction,. based on forensic medical data & perjured test:.irn::r¥. 

23 Prosecutor Farr even went as far as making claim of medical 

24 expertise he did not possess when he claims once a hymen is broken, it 

25 ften times repairs itself. I can only assume that was his explanation 

26 s to why there was no physical evidence. 
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1 Petitioner contends that if the evidence v1as known to him "prior" 

2 to trial, it would have been used to impeach the victims offered 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

testimony at trial and showed the prior inconsistent statements made 

that prosecutor Farr offered to the jury, which he personally knew was 

false.(See Exhibit 4 VRP pg430-432)et al) 

The ruling in l\100NEY, supra states where the court ruled on what 

nondisclosure by a prosecutor violates due process: 

"it is a requirement that cannot be deemed 
to be satisfied by mere notice and hearing, 
if a State has contrived a conviction 
through the pretense of a fair trial which 
in truth is but used as a means of 
depriving a defendant of liberty through a 
deliberate deception of court and jury by 
the presentation of testimony known to be 
perjured. Such a contrivance by a State to 
procure the conviction and imprisonment of 
a defendant is as inconsistent with the 
rudimentary demands of justice, as is the 
obtaining of a like result by 
intimidation". 

quoted/cited Brady, 10 L.ED.2d at 218 

17 Pyle v Kansas, 317 u.s. 213, 215, 216, 87 L.Ed.2d, 214,216, 63 

18 

19 

20 

21 

22 

23 

24 

25 

26 

S.CT. 177. 

"Petitioner's papers are inexpertly drawn, 
but they do set forth allegations that his 
imprisooment resulted .£rom perjured 
testimony, knowingly used by the State 
authorities to obtai A- his £0Aviction ,_, and 
form the deliberate suppression by those 
same authorities of evidence favorable to 
him. These allegations sufficiently charge 
a deprivation of rihts guaranteed by the 
federal constitution, and, if proven, 
would entitle petitioner to release from 
his present custody" 

quoting MOONEY, 294 U.S. 103 



l In other words, the suppression of evidence favorable to the 

2 accused was in itself sufficient to amount to a denial of due process. 

3 In the present case, the prosecutor withheld favorable 

4 exculpatory evidence from petitioner. 

5 To rule otherwise would be to ignore the long list of standing 

6 precedent set in \.Vashington State law as well as Federal Supreme Court 

7 precedent. 

8 The pertinent question here is "Did the prosecutor withhold 

9 exculpatory evidence? Did the prosecutor use false testimony to obtain 

10 a conviction at all costs? 
Co~ '/fo~;l{(fol~ 
~g , ruling is 11 It is evident from the record that the 

12 in conflict with State v Pelkey, 

13 It is evident form the record the in 

14 respects to equitable tolling is contrary to Federal case La\v of 

15 Spi tsyn v P·1oore. 

16 It is abundantly clear that the 

17 to Brady v P·'laryland. 

18 It is evident the 

to the United 

19 4.16.180/ Cf'l&--/9o 
Ut£;f ~.r #if,!; 

And finally the ~ ruling is contrary 20 

21 States Suprme Court decision of Napue v Illinios. 

22 Petitioner has set forth his evidence for this court to accept 

23 his discretionary review and rule in his favor. 

24 II 

25 II 

26 1 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUN1Y OF CLARK 

Case No. 05-1-01088-6 

State of Washington 

Plaintiff 

Kim Farr 

Attorney 

Cause of Action: 

Jeffrey Scott Ziegler 

Defendant 

Jeffrey Barrar 

Attorney 

Judge: Diane M. Woolard 

Rape I; Rape I Reporter:____,~----------

Child Molestation I; Child Molestation I Cierk: J Olson 

Date: September 19 ·· 20,. 2005 

Judicia I Assista nu....t ·._,D~a.....,y,_..l,_e _._R .... a"'"e ____ _ 

I 1. Jean Johnson 
[__ 

i 4. Tamara Rupp 
1-

~ 
[_ 

7. Veronica Zeggert 

10. Joseph Ramp 

Jurors Duly Impaneled and Sworn @ 11:35 a.m. September 19, 2005 

2. Margaret Tweet 3. Kathleen Allman 

5. Jeff Van Slaten 6. Paul Rawlings 

8. John Ryan 9. Phillip Brekke 

11. Donald Nelson 12. Dorothy Betzing 

Alternate Juror: Debra Barrett 

. j 
) 

8:20a.m. 
8:57 a.IT•. 

J Clerk pre pulls 26 juror names placing them on the Jury chart:....-------------------~ 
1 Pros ective Juror Brandon Boyd added to the lUI'Or list. 

9:13a.m. 

9:14a.m. 

Court calls case for trial. 
K1m Farr presenting as counsel on behalf of the State of Washington. 

j Defendant Jef!'rey Z1egler present1ng in custody and with his attorney Jeffrey Barrar. 
I Detective Aaron Holladay presen~ at counsel table witr, Kim Far:. 
1 State's Matron in lim1ne. 

=--=-----l No objection to exclusion of witnesses, victim's :;c.st sexual behavior, prior victimization, evidence 1mpl1catinc ::~thers. 
9:17a.m. i No3.Sheanng. 
9: 19 c..m. I Defense Counsel was advised by jail staff l1e was not allowed to speak alone with r,is clrent. 

9:31 a.ni. 

I Court Will allov. Mr. Bar;-ar trme to speak with hrs client atone in the co•xtroom with the officers present. 
I Hr. Farrand the Detective will ieave the courtroom while counsel spea:·:s alone with his client. 
I Court goes off record. 
I Court recor;ver,es. AI! parties c:re present and rec.·jy to proceec. 

.. 

i 
___j 

I 
I 
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Court Reporter: Video Page 2 

I Defense Counsel advised h1s client to take the Sta:e·s deal 1n this case. Defendant addresses the court regarding the 
I requests he's made for h1s defense, hiring an investigator not done. Defendant wanting to call character witnesses but is 

I told this is not admissible. State has to prove the1r case beyond a reasonable doubt. 
: 9:37a.m. I Court asks Mr. Ziegler if he is confident in going forward w1th tnal today. 
t· 

9:38a.m. I K1m Farr giving the facts of the case to the Court. 
' I 9:46a.m. Defense Counsel addresses does Mr. Farr intend to offer the DVD, play it for the jury. 

I State does not anticipate playing them, but admitting the box as Gil"ls Gone Wild and having the girls identifying the box. 

Defense would object to details of the video. 
9:49a.m. Court in recess to obtain the additional list of juror names. 
10:07 a.m. Court reconvenes. 

Kim Farr presenting as counsel on behalf of the State of Washington. 
Defendant Jeffrey Ziegler presenting in custody and with his attorney Jeffrey Barrar. 

I 
Detective Aaron Hollac!Jy present at counsel t<Jble with Kim Farr. 

Thirty four prospective jurors ushered into the courtroom by the Bailiff. 
10:09 a.m. Court welcomes all prospective jurors. 

Court gives the Oath to Jurors for Voir Dire. 
10:10 a.m. Court seats the jurors as listed on the jury panel. 
10:15 a.m. Court gives general instructions to all prospective jurors in the courtroom. Each juror is cautioned to pay close attention 

during the voir dire 12rocess, answering all guestions. 
10:18 a.m. Introduction of Kim Farrand Detective Aaron Holladay from the Child Abuse Intervention Center. 
10:18 a.m. Introduction of Jeffrey Barrar and the defendant Jeffrey Ziegler. 
10:18 a.m. Court's reading of the Information two counts of Rape of a Child First Degree and two counts of Child Molestation First 

Degree. Jurors are instructed by the court the defendant is presumed innocent in this matter, the State has the burden to 
prove all elements of the crime beyond a reasonable doubt. 

~zoa.:...~- Court's gene@!_g~stions of all 12.!:Q2IJCCtive jurors. ·-----------
10:21 a.m. Court's reading of the witness list. 
10:22 a.m. Court's general questions of the prospective jurors. 

Court asks if anyone will have tmuble being a fair and impartial juror in this case. 
10:24 a.m. Voir Dire Begins. 

Plaintiff Counsel Kim Farr Voir Dire. 
10:37 a.m. Defense Counsel requesting that statement be stricken, court instructs the jurors the State has the burden to prove their 

case beyond a reasonable doubt and gives such cautionary statement. 
10:43 a.m. Defense Counsel Jeff Barrar Voir Dire. 
11:02 a.m. Court asks Erma Hurst if she can serve today. She says she can be fair but it is a sensitive subject. 

Court and Counsels will S[Jeak with Denise Cole and Erma Hurst in [2Ublic. 
11:04 a.m. Barbara Shannon is ill with allerqies with the air conditioning system. 
11:05 a.m. Plaintiff Counsel asks 1f there are any other jurors who wish to S[Jeak [JrivateiJ', Geraldine DeMers. 
11:06 a.m. Court instructs all prospective jurors they are to keep an open mind and are not to s_peak to one another about this case. 
11:07 a.m. Individual voir dire of jurors in chambers with the Court and Counsels. I 
11:28 a.m. Challenges Be9_1n. I 

I I 

11:32 a.m. Court seats the JLJ_ry_panel. I 
11:33 a.m. Court g1ves S[Jeoal Instructions to the Alternate Juror. 1 I 

11:34 a.m. ! Court excuses all other prosQec:tive jurors to the first floor to the jul}' roon1 mak;ng sure they are released for the day. I 

~35a.m. : Jurors Duly Impaneled and Sworn by the Court. I 
I 

._11: 35 a.m. CoUit g1ves caut1onal}' instructions to the JUI}' [Jane:. I 

1 ll:38 a.m. Court 1nst:uct10ns on thP attorne{s funct1ons dunng tl1e course of the tnal, tile court's funct1on dunna tnal. 
~~~~~--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~----------~ 

11 :~ 1 a.m. Court excuses t'le u ranel for lunch rec,.::e::.:SS:::· ________ -c--_-c--_-c--______________________ -i' 
11:42 a.m. Statements by the defendant on the teleph:.me, phone cal! made to the mother. 

11:44 a.m. 

State asking for prelimmary ruling for admissibiliry of the statements. He was not in custody and not being interrogated. 
He was bei:-1g Interrogated by his wife at the t1me. Those are the facts stipulated, but object to foundat1on. Preliminarily 
don't need a 3.5 in this Situation· he was not 1n custod ar.d not bein interro ated b 2 olice officer. 
State has tvventy some letters in its possession. There is only one of the letters being sought for admission. State w1ll 
show to Defense durino the lunch hour. Defense Counsel will g:ve to h1s client for review during the lunch hou: for h1s 
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i 11·45_~a~m~--~~~C~o~urt~in~lu~n~c~h~r~e~ce=s~s~----------------------------~--------~~---------------------------_J 
1 1:41 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. I 

l

i Detective Aaron Holladay is present seated at counsel table w1th Kim Farr. 
Defendant personally present and appearing_ w1th his attorney of record Jeffrey Barrar. 

[ 1:42 p.m. State addresses the court regarding the letters the defendant wrote to the mother previously. The state has found one of 

1

1 the letters to be appropriate to this case, sanitized. Letter presented herein. Court asks counsel if this matter can be 
addressed at break. There are paragraphs on page three that indicate starting with the language ... l see no reason going 
on living another day. Ask to go on to up to the fourth page .... ! didn't want to lose anybody l wish this wouldn't happen. 

Court will take a look at it and make a decision later. 
1:48 p.m. Jury Present in the Ju_ryBox. 

_!:49 p.m. Plaintiff Counsel Opening Statement~--,-----------------------------·--------------------
'- 2:17 p.m. Defendant Counsel 0£_ening,....:S::.ct:=a:..:t.=e:.:m.:.:e::.:n.:.:t:.:_. --------------------------- ----------------------! 

2:22 p.m. Plaintiff Counsel Case-in-Chief. 
2:23p.m. Plaintiff Witness: Jennifer Ann Ziegler sworn by the Court. 
2:25p.m. Witness identifies the defendant as seated at counsel table. Witness is the wife of defendant. Married July 19, 2002 after 

I their son was born. 
1· 2:36p.m. Plamt1ff Proposed Exhibits 1 through 6 9 and 10. 

2:38p.m. Defense Counsel Objection as to relevance. Time period is relevant. Witness last left the home August 24th or 25th of 
~----- 2005. V01~ Dire of the witness requested and granted. Defense Counsel similar objection. Court will address at break. 
I 2:40p.m. Plamt1ff Counsel continues with direct examination of Jennifer Ziegler. Witness on May 3, 2005 woke up to go to work, 

found her husband on her daughter Marina's bed asleep with her. 
2:44p.m. 1 Defense Counsel Objection as non-responsive. Conform to the quest1on. 
2:4Sp.m. Defense Counsel Objection as hearsay_and non-responsive sustained. 
2:46p.m. Defense Counsel Objection as hearsay sustained. 

2:4.Z_2.rn. Defense Counsel QJ::ljectio~1 as hearsay sustained.---------------------·-------
2:50p.m. Defense Counsel Objection as non-responsive sustained. 
ll.!.~ Defense Counsel Objection as non-responsive and move to strike overruled.--------------- ___________ _ 
2:57p.m. Court excuses the jury for afternoon recess. 
2:57p.m. Court stating the children's statements may be cominq in under the hearsay excited utterance. 

C:59p.rn. +~T~h~e~p~h~o~~~g~r~a~~~s~,:..:d~~~c~u~~~i~on~o~f~~~e~~-o_t_o_~_S_~_t_e_n_e_~_s __ ~ __ ~_k_t_h_e_w_i_~_e_s_s_m_o_r_e_q_u_e_st_~_n_s_r_e_g-ar-d-in_g_t_h_e~~~-~ I photographs proposed exhibits 1, 2, 3, 4, 5, 6, 9 and 10 do they accurately reflect her horne in May 2005. Prior answer 
was some things are different. Defense Counsel asks her 1f some things are different. No Objection. ~ 
Court admits 1 through 6 9 and 10. 

I 3:01 p.m. Court in recess. 

1
3:21 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. 

I Detective Aaron Holladay is present seated at counsel table with Kim Farr. 
1 Defendant personally_present and appearing with his attorney of record Jeffrey Barrar. 
~3:24p.m. Jurv Present in the Jury Box. 

r-3:24p.m. Plaintiff Witness Jennifer Ziegler retaking the witness for continuation of direct-examination. ! 
~~~------~~~~~~~~~,-=~~~~~~~~~~~~~~~~~~~~~~.=:.:~-------------------~ 

Ll.]_l p.m. Plaintiff Proposed Exhibit 1+ 13 shown to the witness for identification. 
j 3:38p.m. 1 Plaintiff Proposed Exhibit #11 unsealed and Identified by th.:..:e:__w:.:..c::itn'-'-e=s=s'--. ---------------------------------1 

Plamt1ff Proposed Exhibit # 14 shown to t!1e witness for ide'ltification. 
Defense Counsei Cross-examination of Jennifer Zie ler. 
Plaintiff Counsel Objection relevance sustained. 
Defense Counsel Ob ection as non-res onsive sustained. 
Plaintiff Counse! Re-d~:ect examination. 
Defe:1se Counsel Objection relevance sustained. 

Plaintiff Proposed Exhibit # 12 shown to the witness for identificat;on. -~ 
Defense Counsel Cross-examJ;-Jation of Marina Saravia. l 
Court excuses the jury for the evening with Instructions not to discuss th1s c2se with anyone. 
The jurors are to return to the jury room bv 8:15 a.m. tomorrow morning. 
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~ 
C0urt in evening recess. 

**Tuesday September 20 2005 ** 
I 

8:58a.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. 
Detective Aaron Holladay is present seated at counsel table with Kim Farr. 
Defendant personall-r 12resent and ap[2earing w1th his attorne-r of record Jeffre-r Barrar. 

8:59a.m. State moves to seek to Amend the Information based upon the interviews with the children. The original charged Rape I 
against Marina does not stand. But the testimony gives two separate incidents of child molestation I. Testimony by 
Isabella is expected in the police reports based upon information by Isabella is three Rape of Child I. Only one Rape I 
filed. State is Amending to two counts child molest against Marina and adding two more counts of Rape Child against 
Isabella. Base upon Pelkie Uterq£ and Jam~. Multiple acts against child Isabella. Defendant claims none of Lhese acls 
occurred. State asking for the Amendment, or after the child's testimony. 

Defense strongly objects to the Amendment. They had three, four or five incidences to interview the girls. Either they 
had all the information or they didn't. To come forward at trial and then amend the information at trial. They had officers 
in California interviewing the child. She came to court and said something different. Defense interview with the children 
was based upon those counts. Ask court to oppose the amendment. 

9:07a.m. With regard to the amendment, talking about what is apparently or alleged continuing course of conduct on children by 
Mr. Ziegler. Sometimes what we hear or they are capable 'Of testifying in front of a thirteen person jury, does not rob 
defense of making the state prove their case beyond a reasonable doubt. Court provisionally allowing the amendment but 
making it until the testimony of Isabella. As to Marina, she has testified, that's it. 

9:11a.m. Jury Present in the Ju11 Box. 
9:11a.m. Plaintiff Witness: Isabella Saravia sworn by the court. March 28 1995. 
9:18a.m. Witness identifies the defendant as seated at counsel table. --
9:25a.m. Plaintiff Proposed Exhibit # 12 shown to the witness for identification. 
9:34a.m. ~i3J!2tiff Proposed_g~)li!!lL!U sho~n to the witness for ide!]tificati9.0..:_ _______ ~----------~----------·--

1

9:53 a.m. Court excuses tile jury for morning b1·eak. 

Court in morning recess. 
10:06 a.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington.·· -

Detective Aaron Holladay is present seated at counsel table w1th Kim Farr. 
Defendant personally present and appearino with his attorney of record Jeffrev Barrar. 

10:09 a.m. Jury Present in the Jury Box. 
10:10 a.m. Plaintiff Witness Isabella Saravia retakinq the witness stand for cross·examination. 
10:13 a.m. Plaintiff Counsel Objection sustained. 
10:13 a.m. Plaintiff Counsel Objection to the form of the question. 
10:21 a.m. Plaintiff Counsel Re-direct examination. 
10:22 a.m. Defense Counsel Re-cross examination. 
10:26 a.m. Plaintiff Witness: Donald Edward Ziegler1 sworn by the Court. 
10:31 a.m. Defense Counsel Objection to the leadinq questions sustained. 
10:33 a.m. Defense Counsel Objection to tile leadinq questions. 

I 

10:34 a.m. Court is authorizing some leading questions at this point. _j 
10:35 a.m. Defense Counsel Objection to the leading questions and find hostile witness. - ! 
10:36 a.m. Defense Counsel Objection non-reS[2onsive, yes or no question. 
10:37 a.m. Defense Counsel ObJeCtion non-res[2onsive overruled. 

! 10:38 a.m. Defense Counsel ObJeCtion asKed and answered overruled. 
ll0:39 a.m. 1 Defense Counsel Obiection asked and answered overruled. 

rr~l-;;:0.;.;:: 3:..:9:-'a::.:·.:..:rn.:..:._--+_D::.:e::.:f:::.e:..:;ns=:::e Counsel Objection non-responsive. 
I 10:40 a.m. Defense Counsel Objection asked and answered sustained. 
· 10:41 a.m. Defense Counsel Objection asked and answered overruiPd. i 
~1~0-:4~.5~a::.: . .:..:m.:..:.----+-D~e::.:f:::.e:..:;ns::.:e~C:::.o~u::.:n.:..:s~e.:..:I:::.C:::.ro~s~s-~e:::.x:..:;a~m~ln:..:;a::.:t::.:io~n:..:;o::.:f:::.D:..:;o::.:n~a::.:ld:::.Z:::.i.:..:e:..:;g:::.le:..:;r.~~-------------------------------------------~ 

10:46 a.m. Plaintiff Witness: Deputy Bill Sofianos, sworn by the Court. 1 

~1~0~:5~3~a_._m.:..:·----+-=Pia::.:i.:..:n~tlff~-~P~ro~p::.:o=s~e:::.d.:..:E~x::.:h~ib:..:;lt~#~1~1~s.:..:h~oi.:..:N.:..:n.:..:t:::.o.:..:t:..:;he~w~it::.:n:::.es::.:s::.:f~o.:..:r~id::.:e::.:n.:..:t::.:ifi~c::.:at::.:io::.:n.:..:. __ ~~--~--~----~~~~~~--~-----~ 
10:54 a.m. Plaintiff Exhib1t # 11 offered. Defense Counsel voir dire of the witness. 1/lltness placed tfle exhibit inside the first bao. l 
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i 
j The second bag unknown by the witness. Chain of custody 1ssue, counsel objection. Goes to u-~e weight and not the 

admissibility. Court admits the exhibit. Exhibit # 11 adm1tted. 
11:02 a.m. Defense Counsel Cross-examination of De!)l)ty_ Bill Sofia nos. 
11:04 a.m. Defense Counsel moves to strike all third party conversations in violation of Washington law. 

Jury excused to the jury room. 

State a;gues standard pract1ce of law enforcement, phone tip used in pol1ce pract1ce, case law supporting it. It is legal 
behav1or and his statements are admissible. 

Defense argues he is listening into a conversahon he has no permission listening into. Request for mistrial. 

State does not want this issue brought before the jury again. State had its authorities ready to a_r:gue yesterday. 
11:06 a.m. Court will take a break; come back to the exhibit #11 the vibrator. It is something that is unique to this case. Ms. Ziegler 

and Isubella Ziegler identit:ed tile exhibit. 

Court will have Officer Sofianos step down and the state to call its next witness. 
11:10 a.m. Ju_ry Present in the Jury Box. 
11:10 a.m. Plaintiff Witness: Officer Edward Roy Kingray, sworn by the Court. 
11:13 a.m. Plaintiff Proposed Exhibit tt 13 shown to the witness for identification, moves for adm1ssion. 

Exhibit # 13 admitted. State moves to publish Granted. 
11:14 a.m. 1 Plaintiff Witness: Detective Aaron M. Holladay, sworn by t'!e Court. - ·-
11:21 a.m. Plaintiff Exhibits 1 2 3 4 5 6 9 and 10 shown to the witness for identification. 
11:22 a.m. Plaintiff Exhibit# 12 shown to the witness for identification. 
11:23 a.m. Plaintiff Exhibit #9 shown to the witness for Identification. 
11:23 a.m. Plaintiff Exhibit #12 admitted. 
11:27 a.m. Defense Counsel Objection hearsay. 

---·-·----- -~u~_excuses the JI:J_ry for lu~.b_l_Nith ifl_gt'J:Igi(JI!_I:p_r~turn_!:Q_tb_ejl_IJ:Y...!:2_Q_m_g_y_~2: li.R:_~-'--·--------·-----
11:28 a.m. Court concerned about a few things. Court will resume the offer of proof at 12:30 p.rn. 

'-g,:35 a.m..: __ Court in lunch recess. -------------· 
__1._2: 15 _Q.rn. Clerk and counsels present. 

12:32 p.m. Defendant present with custody. 
12:40 p.m. Court reconvenes. Km Farr present as counsel for and on behalf of the State of Washington. 

I 
Detective Aaron Holladay is present seated at counsel table with Kim Farr. 
Defendant 12ersonall1' 12resent and ap12earing with his attorne1' of record Jeffre'r' Barrar. 

12:40 p.m. Defense presents to the Court, statements made by Don Ziegler to Detect1ve Holladay that will be offered thru Detect1ve 

I 

Holladay are offered to impeach Don Ziegler testimony, not for the truth of the statements themselves. 

To impeach Don Ziegler's testimony, does the average juror understand what to impeach mean. Defense will explain to 
I the iurors during clos1ng araument. Dayle will take up as a Jurv Instruction. 

12.:41 p.m Second Amended Information, Isabella Saravia has testified. Mr. Ziegler waives formal reading of the Second Amended 
Information and enters a cont1nuinq Not Guil'1 Plea to the S1x Counts. 

12:44 p.m. Commg back to Detective Holladay, his testimony contrary statements Don Ziegler made to h1m. I 

I 
State will probably bring back on Clfficer 5ofianos for the cell phone issue. Court noting defense issue is preserved, court 

I w111 allow tt1e officer testify as to wr1at Mrs. Ziegler heard. State say1ng defense argued that this was illegal, and ask the 
L..__ court rule this admissible commentinq it is canstitutional anc legal. Defense will Object and the court will overrule. 
I --' 

Jury Present 1n the Jury Box. I 
Plaintiff Witness Detectrve Aaron Holladay retakmg the stand for contmuation of direct examnla . ..::tl..::.o:..:.n'-. ---------1 

r--::-=c:-'c..;..;.."---l-Cautionarv Instruct1on [2fiOr to the testimony a1ven to the Jury. ____j 
Defense Counsel Cross-examination of Detective Aaron Hol:ada I 
P!arntiff Counsel Re-direct examination. 
Defense Counsel Re-cross examination. 
P!aint:ff Counsei Objection overruled. 

I 

I Plaintiff Witness recalled Deputy Bill Sofianos, remaining under oath. 
Court has adm1tted the testrmony of the telephone conversations between Jeff;-e'r' z,eqler and Jennifer Ziegler. Cou1: so _j 



I 

Case No. 05-1-01088-6 
Date: September 19 - 20, 2005 
Court Reporter: Video Page 6 

----, 
~forms the Jury herein. Witness had contact with Mrs. Ziegler c:l_.9aln but not what we are here for today. . 1 

1:11 p.m. I Defense Counsel Cross-examination of Deputy B1ll Sofianos. F1rst report on the fifth a l1ttle after m1dn1ght, the m1ddle of] 
his shift. 

1:12(2.m. I Plaintiff Counsel ObjeCtion relevance; court d1rects to re~hrase the guestion. 1 
1:14 p.m. Plaintiff Counsel Objection as hearsay; Court will give leeway as it is cross-examinat1on. i 
1:17 p.m. Plaintiff Counsel Re-direct examination. 1 
1:18 p.m. Defense Counsel Re-cross examination. j 
1:19 p.m. Plaintiff Counsel recalling its witness: Jennifer Ziegler1 remaining under oa!h. 
1:20 p.m. Defense Counsel Objection re interview in California. May ask the question but not great detail. 
1:21 p.m. Defense Counsel Cross-examination of Jennifer Ziegler. 
1:22 p.m. Plaintiff Counsel Re-direct examination. 
1:22 p.m. Plaintiff Counsel RESTS. 

___l22jJ_:_~-- petense Cou~~ Ca~-in-Chief~-- / ----------------· ---·----
l:22 p.m. Defense Witness: Detective Aaron Holiday£ remaining under oath. --
1:23 p.m. Plaintiff Counsel Cross-examination of Detective Holladay. 

I 1:23 p.m. Defense Counsel Re-direct examination. 
1:24 p.m. Defense Counsel asks for a brief recess granted. I 

1:24 p.m. Jury ex•:used to the jury room. 
1:24 p.m. Defense Counsel has consulted with his client several t1mes; it is against his advisement that his client takes the witness 

stand. His client wishes to take the stand in this trial. Defense Counsel has advised him not to. Court advises the 
defendant in these matters that upon counsel's expertise the State has the burden to prove their case beyond a 
reasonable doubt and he is subject to cross-examination. Defendant has discussed his options with counsel, his decision is 
to take the witness stand and he understands he is subject to.£ross-examination. He has a right to take the stand. 

I 
1:27 p.m. Court in afternoon recess. I 

1:33 p.m. Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. 
--; 

Detective Aaron Holladay is present seated at counsel table with Kim Farr . 

1:33 p.m. 
. ,__Qefcndant Qersonalll' present ancl a[;![Jearing with his altornel' of record Jeffrey Barrar. 

Defendant again asked if he understands he has the right to remain silent, defendant wa1ves that right and wis~1es to take 

---·---
1:35 p.m. 
1:39 p.m. 
1:43 p.m. 
1:4Sp.m. 
1:4Sp.m. 
1:46 p.m. 
1:46 [!.m. 
1:47 p.m. 
1:48 p.m. 
1:49 p.m. 
1:49 p.m. 
1:50 [:J.m. 
1:50 p.m. 

2:18p.m. 

the stand. Defense C011nsel believes his client knowinglz and intelligentl~ives his right. 
Defense Witness: Jeffrey Scott Ziegler sworn by the Court. 
Plaintiff Counsel Objection as irrelevant Defense Counsel movino to stnke. 

I Plaintiff Counsel Cross-examination of Jeffrey Z1eqler. 
Defense Counsel ObJection as outside the scope of direct examination sustained. 
Defense Counsel Objection as outs1de the scope of direct examination sustained. -
Defense Counsel Objection as outside the scope of direct examination sustained. 
Defense Counsel Objection as outside the sco12e of direct examination sustained. 
Defense Counsel Objection overruled. 
Defense Counsel Objection as outs1de the scope of direct examination sustained. 
Defense Counsel RESTS. 
No Rebuttal Witnesses from the State. 
Ju~ excused for afternoon recess. 
Sheil2 Kim from office of Jeff Barrar will assist 1'1r. Barrar with Jury Instructions. 
Court and Counsels will meet in the ju~ room to review the Ju~ Instructions. 
Court reconvenes. Kim Farr present as counsel for and on behalf of the State of Washington. 

I 
Detectrve Aaron Holladay 1s present seated at c::>unsel table w1th Krm Farr. 
Defendant 12ersonally ~resent and appeanng with f-J1s attornel' of record Jeffrey Barrar. 

j 
Plamt1ff Counsel has no objections or except1ons to the Court's Instructions to the Jury. 

l Defense Counsel has no object1ons or exceptrons to the Court's Instructions tD the Ju~Y:__·-------------1 
I Court has the Bailiff remove the notebooks from the JUror cha1rs. 

The jurors are 

Plaintiff Counsel Rebuttal. 
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I2SI 

I2SI 

I2SI 

Defendant shall not possess any gang paraphernalia as determined by the community corrections 
officer. 

Defendant shall not use or display any names, nicknames or monikers that are associated with 
gangs. 

Defendant shall comply with a curfew, the hours of which are established by the community 
corrections officer. 

Defendant shall attend and successfully complete a shoplifting awareness educational program as 
directed by the community corrections officer. 

Defendant shall attend and successfully complete the Victim Awareness Educational Program as 
directed by the community corrections officer. 

Defendant shall not accept employment in the following field(s): 

· Defendant shall not possess burglary tools. 

Defendant's privilege to operate a motor vehicle is suspended/revoked for a period of one year; 
two years if the defendant is being sentenced for a vehicular homicide. 

Defendant shall not operate a motor vehicle without a valid driver's license and proof of liability 
insurance in his/her possession. 

Defendant shall not possess a checkbook or checking account. 

Defendant shall not possess any type of access device or P.I.N. used to withdraw funds from an 
automated teller machine. 

Defendant shall submit to affirmative acts necessary to monitor compliance with the orders of the 
court as required by the Department of Corrections. 

Defendant shall not be eligible for a Certificate of Discharge until all financial obligations are paid in 
full and all conditions/requirements of sentence have been completed including no contact 
provisions. 

Defendant shall not enter into or frequent business establishments or areas that cater to minor 
children without being accompanied by a responsible adult Such establishments may include but 
are not limited to video game parlors, parks, pools, skating rinks, school grounds, malls or any 
areas routinely used by minors as areas of play/recreation. 

I2SI Defendant shall not have any contact with minors. Minors mean persons under the age of 18 
years. 

I2SI Defendant shall enter into, cooperate with, fully attend and successfully complete all in-patient and 
outpatient phases of a sexual deviancy treatment program as established by the community 
corrections officer and/or the treatment facility. "Cooperate with" means the offender shall follow all 
treatment directives, accurately report all sexual thoughts, feelings and behaviors in a timely 
. manner and cease all deviant sexual activity. 

I2SI Defendant shall submit to periodic polygraph examinations at the direction of his/her community 
corrections officer to ensure compliance with the conditions of community placement/custody. 

I2SI Defendant shall submit to periodic plethysmograph examinations at the direction of his/her 
community corrections officer to ensure compliance with the conditions of community 
placement/custody. 

I2SI Defendant shall not possess or use any pornographic material or equipment of any kind and shall 
not frequent establishments that provide such materials for view or sale. 
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2.2 

A special verdict/finding for use of firearm was returned on Count(s) -----
RCW .94A.602, 510 
A special verdict/finding for use of deadly weapon other than a firearm was returned on 

Count(~) . RCW 9.94A.602 

A special verdict/finding of sexual motivation was returned on Count(s) _____ . 
RCW .94A.835 
A spec ial verdict/finding for VIolation of the Uniform Controlled Substances Act was returned on 
Count s) , RCW 69.50.401 and 
RCW 9.50.435, taking place In a school, school bus, within 1000 feet of the perimeter of a school 
grounc s or within 1000 feet of a school bus route stop designated by the school district; or in a public 
park,~ ublic transit vehicle, or public transit stop shelter; or In, or within 1000 feet of the perimeter of, 
a civic center designated at;~ a drug-free zone by a local government authority, or in a public housing 
projee1 designated by a local governing authority as a drug-free zone. 
The d~ fendant was convicted of vehicular homicide which was proximately caused by a person 
drivin~ a vehicle while under the Influence of Intoxicating liquor or drug or by the operation of a 
vehiclE In a reckless manner and is therefore a violent offense. RCW 9.94A.030. 
This c se Involves kidnapping In the first degree, kidnapping In the second degree, or unlawful 
impris ~nment as defined In chapter 9A.40 RCW, where the victim Is a minor and the offender is not 
the ml ~or's parent. RCW 9A.44.130 
The cc urt finds that the offender has a chemical dependency that has contributed to the offense(s). 
RCW ~.94A.607. 
The cr mes charged in Count(s) is/are Domestic Violence 
offens 3(s} as that term Is defined In RCW 10.99.020: 
A spec tal verdict/finding that the defendant committed a crime Involving the manufacture of 
metha nphetamine when a juvenile was present In or upon the premises of manufacture was 
return• d on Count(s} __ . RCW 9.94A, RCW 69.50.401 (a), RCW 69.50.440. 
Currer t offenses encompassing the same criminal conduct and counting as one crime in determining 
the off~nder score are Count(s) . RCW 9.94A.589 
Addltic nat misdemeanor crlme(s) pertaining to this cause number are contained in a separate 
Judgn ent and Sentence. 
Other urrent convictions listed under different cause numbers used in calculating the offender score 
are (lin offense and cause number): ---------------------

CRII~INAL HISTORY (RCW 9.94A.525): 

CRIME DATE OF 
SENTENCE 

SENTENCING COURT 
(County & State) 

DATE OF 
CRIME 

A.!!r1 TYPE 
Adult, OF 
Juv. CRIME 
A Felony 1~ EVADE I EACE OFFICER: 

J DISREGJ RD SAFETY 
N/A SANTA ROSAICA 217/96 

0 Additlc nat criminal history Is attached in Appendix 2.2. 
0 The d fendant committed a current offense while on community placement (adds one point to score). 

RCW ~.94A.525 
0 The cc urt finds that the following prior convictions are one offense for purposes of determin1ng the 

offender score RCW 9.94A.525:. _____________________ _ 

0 The fc lowing prior convictions are not counted as points but as enhancements pursuant to 
RCW 6.61.520:. ________________________ _ 

D The Sate has moved to dismiss count(s) 
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In conclusion, we affirm Ziegler's judgment and sentenqe following his resentencing with 

one exception. The trial court shall correct condition 5 to read "You shall not possess, use or 

own firearms or ammunition.,, 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is 

so ordered. 

We concur: 

5 
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Wilen, Jerome H. (DOC) 

From: 
Sent: 
To: 
Subject: 
Attachments: · 

Georg, Catherine L. (DOC) 
Monday, March 15, 2010 2:00PM 
Bohon, Thomas G. 'Gary' (DOC) 
RE: Washington law computer problem . 
RE: Computer- OOS AZ- Law Library ; RE: Computer- OOS AZ- Law Library 

The person who originally set up the computer was Tony Kramer (back in the day) ... he no longer works in that capacity. 
The computer was shipped to HQ in December and re-built by David Spice .(it arrived regular mail, broken and uninsured 
-and was here more than 6 weeks). David does not work in the capacity (where he would help ) to load software. JC 
was supposed to have loaded the software to the computer once It was sent overnight delivery back on January 28. It 
most definitely would have been preferable for JC to indicate he couldn't get the computer to work. Makes one wonder 
exactly how long it's· been since the co~puter and books were updated (which worries me). 

A few thoughts (partially because David Spice indicated the computer is ancient, and partially because DOC IT has had 
trouble assisting Alas a result of location). The offenders are estimated to be out only another 90-120 days? I am highly 

~- doubtful that we will be able to acquire/secure resources to configure another computer to send to AZ. (especially .,. 
considering the 6+ weeks it took to get it 'fiXed' last time). To my knowledge, there's nothing saying we guarantee law 
library accessibility via computer. If the books are up to date (other than convenience for offender access), why continue 
to mess with the computer if it's that old and that much trouble? If you want my two cents, I say ship the books and 
scrap the computer. The books can be shredded or shipped when the offenders return. The computer can be shipped 
back to IT, who will likely surplus it. There, I said it. Please keep me in the loop on your decision. 

From: Aggers, Kennyth L. (DOC) 
Sent: Monday, March 15, 2010 1:07 PM 
To: Bohon, Thomas G. 'Gaty' (DOC); 'Jansen, Jo' 
Cc: Georg, Catherine L (DOC); Miller, James C. Jr. (DOC); Combes, Timothy P. 'Tim' (DOC) 
SUbject: RE: Washington law computer problem 

Nope. Have no idea. Let's ask Tim. Maybe he kn6ws. 
Tim, can you help out? · 

Kenny Aggers, CRT 1 
Out of State & Jail Facilities Unit 
POBox41149 
Olympia, WA 98504 
Phone: (360) 725-8924 
Fax: (360) 586-7273 

From: Bohon, Thomas G. 'Gary' (DOC) 
Sent: Monday, March 15, 2010 12:57 PM 
To: 'Jansen, Jo' 
Cc: Aggers, Kennyth L (DOC); Georg, catherine L. (DOC); Miller, James C. Jr. (DOC) 
Subject: RE: Washington law computer problem 

Good afternoon. I'm unfamiliar with the ·exact setup of the computer, but we can see about figuring it out. 

Kenny, do you· recall who was working pn this computer while it was up here? Thanks. 

Gary Bohon, Correctional Program Manager 
HQ Classification Unit 
Washington State Department of Corrections 

1 
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Can you help with this problem? We need a tool to open the side of the WA computer. It is not sending a signal to the 
monitor and I wanted to check if there were any wires loose before we send it back to them. 
Are you on Red Rock today?? 
Thank you 

Jo Jansen MUS 
Librarian 
Corrections Corporation of America 
Red Rock Correctional Center 
1750 E. Arica Rd. 
Eloy, AZ. 85131 
T: 520-464-3800 
E: jo.jansen@correctionscoro.com 

"we do not state these propositions in the comfortable belief that what people read is unimportant. we believe rather that 
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a 
democratic society. freedom itself is a dangerous way of life, but it is ours." 
-from the american library association's freedom to read statement · 
www.ala.org 

From: Bohon, Thomas G. 'Gary' (DOC) [mailto:tgbohon@DOCl.WA.GOV] 
Sent: Friday, March 26, 2010 12:39 PM· . 
To: Jansen, Jo; Spice, David V. (DOC) 
Cc: Georg, catherine L (DOC); Miller, James C. Jr. (DOC); Marquis, Rose E. (DOC); Combes, Timothy P. 'Tim' (DOC); 
Aggers, Kennyth L (DOC) 
SUbject: FW: Washington law computer problem 

David, I understand that we can't j!Jst go mailing stuff off wiliy-nilly, but she's trying to fix this for us so we don't have to 
pay to have it shipped up here again to be fixed (especially if it's an easy fix). In addition, having the law library 
computer not in working order for this amount of time puts us at a great liability with regards to offenders having 
constitutional access to the courts. 

Jo, I've got one of these sets in my garage. If you give me your address I'll mail it to you. You're doing us a favor; I'm not 
going to ask you to spend $25 to help us out. 

Gary Bohon, Correctional Program Manager 
HQ Classification Unit 
Washington State Department of Corrections 

From: Spice, David V. (DOC) 
Sent: Friday, March 26, 2010 12:31 PM 
To: Bohon, Thomas G. 'Gary' (DOC); 'Jansen, Jo'; Combes, Timothy P. 'Tim' (DOC); Aggers, Kennyth L. (DOC) 
Cc: Georg, catherine L. (DOC); Miller, James C. Jr. (DOC); Marquis, Rose E. (DOC) 
Subject: RE: Washington law computer problem 

We do not have tools we can send however here is a link to Sears where she can pick up one. 
http://www.sears.com/shc/s/p 10153 12605 00947486000P?vName=Tools&cName=HandTools&sName=Screwdrivers 
&psid::FROOGLE01&sld=IDx20070921x00003a 

From: Bohon, Thomas G. 'Gary' (DOC) 
Sent: Friday, March 26, 2010 11:23 AM 
To: 'Jansen, Jo'; Spice, David V. (DOC); Combes, Timothy P. 'Tim' (DOC); Aggers, Kennyth L. (DOC) 
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Gary Bohon, Correctional Program Manager 
HQ Classification Unit 
Washington State Department of Corrections 

From: Jansen, Jo [mailto:JoJansen@correctionscorp.com] 
Sent: Monday, March 29, 2010 4:15 PM 
To: Bohon, Thomas G. 'Gary' (DOC) 
Subject: RE: Washington law computer problem 

Mr Bohon, 
No, they can not get it out of the books. There is no way to search the case law. The WA Reports that we have are only 
supplements and there are hundreds of them, there may be a complete set but most are boxed up, they also do not go 
back to when WA case law begins. There is also no way to Shepardize the law. 
1 have been printing specific case law, statutes, penal code, RCW, and WAC and anything else if they know what it is they 
need. With out the computer they have no access to any of these things. 

· We have been out of compliance for some time as MrJC Miller is fully aware of. 
Please, have them image another computer and send it down. I will return this. one. 
1 currently have an Informal Grievance that I recently replied to. I also have an inmate who has been Barred For Time;" 
due to his inability to use legal resources to do his research and wants a statement to send to the court so that he can 
get back into the court process. I can only state my involvement and referred him to JC Miller, but Mr Miller is not 
returning phone calls, his email is full and there has been no response from him. 
Thank you, 

Jo Jansen MUS 
Ubrarian 
Corrections Corporation of America 
Red Rock Correctional Center 
1750 E. Arica Rd. 
Eloy, AZ.. 85131 
T: 520-464-3800 
E: jo.jansen@correctionscoro.com 

"we do not state these propositions in the comfortable belief that what people read is unimportant. we believe rather that 
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a 
democratic society. freedom itself is a dangerous way of life, but it is ours. • 
-from the american library association's freedom to read statement 
www.ala.org 

From: Bohon, Thomas G. 'Gary' (DOC) [mailto:tgbohon@DOCl.WA.GOV] 
Sent: Monday, March 29, 2010 3:13 PM 
To: Jansen, Jo 
Subject: RE: Washington law computer problem 

Oy. Okay, th~nks for the info. I'll see what we can do about it from here. 

For the record, can they get what they need out of the books? Or is it just that the computer is easier to use than the 
books? 

Gary Bohon, Correctional Program Manager 
HQ Classification Unit 
Washington State Department of Corrections 
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I 
·I 

I 

Vf. 

Federal Reporter Federal Appendix Disc 1 thru 3 Aug 2009 WPC28301(all) 

Only Disc 3 of 3 Oct 2009 WPC28305 
Only Disc 3 of 3 Dec 2009 WCP28307 

Federal Reporter only disc 18 of 18 Dec 2009 WPC17162 

Federal Reporter discs 1-18 Aug 2009 WPC17141-171158 (complete) 
These are the only discs I have. 

Can you verify with your West representative· what discs and law we should have on this c~mputer? 
Who will they send the updates to? I would be happy to have them sent to my attention. 

I don't know if WA includes in the computer specific to WA like the RCW and WAC. I know that CA includes their DOM 
and Title 15 on their computers as does Hawaii with something similar. 
What ever you normally load on the computer would be great. 
Thank you, 

Jo Jansen MUS 
Librarian 
Corrections Corporation of America 
Red Rock Correctional Center 
1750 E. Arica Rd. 
Eloy, AZ. 85131 
T: 520-464-3800 
E: jo.jansen@correctionscorn.com 

"we do not state these propositions in the comfortable belief that what people read is unimportant. we believe rather that 
what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a 
democratic society. freedom itself Is a dangerous way of life, but it is ours." · 
-from the american _library association's freedom to read statement 
v.ww.ala.org 

From: Bohon, Thomas G. 'Gary' (DOC) [mailto:tgbohon@DOCl.WA.GOV] 
Sent: Thursday, April 01, 2010 9:07 AM 
To: Jansen, Jo 
SUbject: RE: Washington law computer problein 

Jo, we're going to get you the new computer. It'll be ready to mail out tomorrow. We only need to know a couple of 

things:· 

(1) Do you have all of our updated law library COs to be loaded on the machine once you get it? 

(2) Aside from those CDs, does anything else need to be on the hard drive? What about Premise? 

Anything else? If you can get me something back today, that'll work great. Thank you very much. 

Gary Bohon, Correctional Program Manager 

HQ Classification Unit 

Washington State Department of Corrections 

From: Bohon, Thomas G. 'Gary' (DOC) 
Sent: Wednesday, March 31, 2010 4:25PM 
To: Spice, David V. (DOC); Marquis, Rose E. (DOC); Combes, 1imothy P. 'Tim' (DOC) 
Cc: 'jo.jansen@correctionscorp.com'; Georg, Catherine L. (DOC); Miller, James C. Jr. (DOC); Aggers, Kennyth L. (DOC) 
Subject: FW: Washington law computer problem · 

Can we please get them a new computer? We're going to face serious lawsuits if we don't.· 
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10 !0 
Article · . · : · · . · · , _· 
nem• , Lou/Action , tBRType I NCIC~ /Type 

1
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:1 , EVIDENCE 
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RECORDS 1 • , 22 
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I Drug Type 
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·~ 
:INMATE LETTERS WRITTEN BY J ZIEGLER 
'B~~~------------------------------------------------------------------·j 

I 

~~~~------------------------------------------------------------------------------ I 

I 
Owner AjJpoed No I ClAN) 

WRITTEN BY JEFF ZIEGLER TO 

The following items were placed into the CCSO evidence system: 

22 handwritten letters by Jeff Ziegler to his.f • I . and ............. and & 

On 06/08/05 I learned from Renata Rhodes of CPS that ••••• ,. had been receiving mail from • 
••• Jeff Ziegler. ' 

• a ,. On 06/09/05 I spoke with 5 t>y telephone. Psaid had received approximately 22 written 
letters from Jeff that came from the Clark County Jail. •••agreed to give the letters to me to be placed into 
CCSO evidence. 

R~Cl!'I'IC.!.-

H_o_l~aday_, _-~~ron __ 
Aww'V Off>:;w 

----- -,.---

Report .PEint_~d_by:___ ~222-----~-- ----·---------·· _____ Pa~~f 2 
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---------------------

On 06/10/05 I went to 7917 NE 151st St. and met wit~ 
letters back to CAlC and briefly read through some of them. 
forgiveness, and prayer. 

... ,.,,,v., the letters to me. I brought the 
The letters in general summary are about religion, 

Recommendation 

Forward report to CAlC Senior Prosecutor Kim Farr for review. 

I certify or declare under penalty of perjury under the law of the state 
of Washington, that to the best of my knowledge the attached report(s), 
documents, and information contained therein are true, correct, and 
accurate. (RCW 9A.72.085) 
R~·Dtfi01t-·----- -- ------·----- -----

Holladay, Aaron 
~~ Qir,Q;,.- - --- -

PSN 
1239 
PSN 

Page 2 of 2 
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1 have to go through an academy and so forth? 

2 A. Yes. 

3 Q. And was part of your training at the academy to 

4. listen into phone conversations? 

5 A. No, not specifically. 

6 Q. Was there any discussion at the academy about what 

7 was necessary to listen into a phone conversation? 

8 MR. FARR: Objection --

9 THE WITNESS: To just listen in Xinaudible) 
, ... ./ 

10 MR. FARR: as to relevancy. 

11 MR. BARRAR: I want to know if they got a judge 

12 to authorize a third-party consent to this 

13 conversation. 

14 MR. FARR: Well, objection, it's not necessary. 
v~,..-~- -._._A_.._,._ __ 

15 THE COURT: Continue. 

16 

17 

BY MR. BARRAR: (Continuing) . ( 
Q.~ Did you seek an\order 

~'\. 
'. /: 
1 ' from a judge;to listen/into :' -..,------------r--

18 a ~rivate conversation? 
""'·,_ 

\ i~-·)k;~, / 
'"'.)9 A. No. 

20 Q. How was this different from tapping a phone? 

21 A. Msr Ziegler held the phone out to where I could 

hear . That was pretty much it. 
. ~-· ... 

........ · 23 Q. Okay. Did did Mr. -- did you tell Mr. Ziegler 

24 you were listening on the line? 

A. No. 



j 

'*' ... 

,/. 
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}/ 

/ 
Q. Did he ever give his' consent_! to have you t·estify 

.. _ --'1" 

/ 2 or listen first of all, did he ever give you consent 

'3 to listen to the conversation? 

4 A. 

5 Q. And did he ever give his consent to have you 

6 testify as to the substance of that conversation? 

7 A. No. 

8 Q. At any point did Ms. Ziegler. s~ay, There's a police 

9 officer here listening to the conversation? 

10 A. No. 

' 
-~11 MR. BARRAR: Your Honor, we would move to strike 

12 
I 

all reference to the conversation as being a 

13 I 

l~J/ ,...--.f.. 

'--~~ I 

violation of the Washington law against third-party 

consent and wiretaps. 

THE COURT: Okay. Let's take the jury out for a 
·'1!. 

·{ 16 -...,;'·[-.. minute, please. 

17 (Jurors exit courtroom.) 

18 MR. 
l 

this is a ~tandard police\ FARR: Your Honor, ,-
i \ 

19 ~~~that is use~_.all the ~~~i~~:-~/ This person 

20 1'""was not in custody~. He did not /direc·-t, her to ask 

. i' 21 

.. 2Z 

"· ohim any questions . It is not a violation of any 

law to have the phone tipped. It's used as /t,olice 

practice', we're taught about it in {p'r::~=-~·or) 
·classes>·\-· We hav~-;~ law that~· supports it, 

'~ I J 

\ { 

23 

--- .......... ~-- ·~- ./ 

although.I didn't bring it because I figured he'd 
I 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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/:aise it yesterday\rather than raising it in front. 
-· . '_.,,...,.-· 

;of the jury, as a preliminary matter. 
J 

And so it is completely legal b~vi..2..E~--~o do 
... -~·---~~ .... ,..~ ..... .,___,.,,.,._... . --~~"""""'"'"" ...... ~~ . ,.. ... 

his statements are admissible. 

THE COURT: 
l''" 

Do yo~ have any -- rany aut~~_:~ _ _t:_x__.; 

/other thattyou think this is'akin;to a wiretap? 
! 

Is 

MR. BARRAR: It's absolutely akin to a wiretap .. 

He's listening into a conversation where he does 

not have permission to listen to the conversation, 

and he 1~anno·t ~:estify•; as to the ~substance of t~~t 
conversation., 
. ' ) ; 

It's no different from having a wire. It's 

no different at all. That's our position, and we'd 
/~ 

/ask for a mistrial .. 
/ ' 

THE COURT: Well, 
I/ -, 

I have so (note~~~~~~ r __ P o s it ion . 
-------·• ·-·-co -·-• 

Are we through with this witness so we can go on to 

another witness and we --

MR. FARR: Yes. 

THE COURT: -- can discuss this a little bit 

later? 

MR. FARR: Well, at least I am. 

MR. BARRAR: I have a lot more cross. 

MR. FARR: Well, I don't want the issue to come·· 
/ /I . - '" -~--· .. ·-- .. , 

up again as to this 1 illegality of this wiretap, 


